CAPTION SUMMARY
COMMERCE COMMISSION v Budget Loans Limlted
CHARGE(S): Act/Section:  Section 13(i} Falr Trading Act 1986 (x 102)
: Penalty; $200,000 For each charge
SUMMARY OF FACTS

The charges before the Court are afl pursuast to section 13{} of the Fair Trading Act 1988 (‘the FTA"). Al
charges Invoive repressntatiens made by Budget Loans Limited (BLLY) to debtors under consumer cradit
contracls of which if was the creditor or became the creditor through the purchasa of the loan ledger of failed

financa company National Firrance 2000 Limited {in recelvership) "NFL") (as detailed below). The charges .

relale fo rights that BLL represented to debtors the credit contracts gave It either over the security to which
the credit contract related or as {o BLL's right to charge default Interest and letter fees. The repressriafions
made by BEL involve & number of different pieces of legislafion. The relavant provisions of each of the
applicable Acls are broadly outined below.

Cradit Contracts apd Consumer Finance Act 2003

The Credit Contrasts and Censumer Finance Act 2003 (CCCF Act’) came fully info force on 1 April 2005,
The Gommetca Commission {‘the Commission”) is responsibla for promoting complianice with and enforeing
the CCCF Act.

Pursuant fo section 3 of the CCCE Act, one of the primary objeclives is to "provide for the disclosure of
adequale information fo consumers under consumer credit contracts... to enable consumers to distinguish
between competing credit arangements... and to enable consumers fo bacoms Informed of the ferms of
consumer credit contracts.., before they become irmevecably commitied fo thsm...”

BLL i a creditor in tetms of seclion 2 of the CCCF Act as it provides or may provide credit under a credit
confract, A credit contract under the Actis defined as a contract under which creditis or may be provided.
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Key information which must be disclosed to a deblor Is sef out in schedule 1 of the CGOF Act. This
disclosure Includes any ctedit fees that are or may hecome payable under the agreement. The interest
payatila under the credit contract must also be disclosed {including default Interest).

Section 17 of the CCCF Act provides that every creditor under a consumer credit contract must ansure that
digclosure of as much of the key Information as set out in schedule 1 as is applicable fo the centract Is made
to every dabtor under {he conirast before the contract is made or within 5 working days of the day on which
the contract is made.

Under section 32 of the CCCF Act, a creditor must snsure that disclosura contains the information required
by the Act and is not likely o decelve or mislead a reasonable parson with regard to any particular that Is
material to the consumer cradit contract.

Secfion 59 of the COCE Act provides that If disclosure is required under section 17 of the Act, a creditor may
not enforce the contract or enforce any right to recover property to which the contract relates hafore that
disclosure Is made.

Section 89 of fhe CCCF Act clearly anticipates that a creditor can correct inifial disclosure Imespective of the
fimeframes set out in section 17. Accardingly, & failure to disclose under section 17 does not render te
centract unenforceable but doas mean that the contract is unenforceabla until the error In Initial disclosura is
comected,

The Credit (Repossession) Act 1997

The Credit (Repossession) Act 1997 (he CRA") was enacted to set cut the tules that apply when a credifor
takes possession of consumer goods undar a security agraement to which the CRA appies. Providsd a
creditr follows the rules in Part 2 of the CRA, they can take possession of consumer goods where the
debior is in default under a security agreement, *Consumer goeds® is defined (52 of the CRA) to mean goods
that are used or acquired for use far personal, domestic or househeld purposes. '

The credit contracts in this case are also securily agresments as defined by the CRA,

Part 4 of the CRA sels out the rules that apply after possesslon of the goods is taken. Section 25 of the CRA
IsIn Part 4 of the Act and provides as follows:

RS




35 Limit on creditor’s right to recover from debtor

If the net proceeds of sale are less than the amount required 1o seltle the agreement under section 31 as at the
date of the sale, the creditor is not entitled to recover more than the balance left after deducting those proceeds
from that amount (whether under a judgment or otherwisa).

The effect of section 35 of the CHA in relation 1o the loan contracts the subject of these charges is fo freeze
the amount owed by the debtor at the balance that remains after ihe security has been sold. [f the craditor
recovers less than the balance owing as at the dafe of sale, the remainder can ba recovered (including by
way of judgment), but no more. In other words, interest does not accrue on the outstanding balance.

-Part 5 of the CRA deals with miscellaneous provisions. Section 42 of the CRA is In Part 5 and relevantly

provides:

42 No contracting out
(1) The provisions of this Act have effect despite any provision to the contrary in any security agreement.
@

3 Every creditor commits an offence against section 13(j) of the Fair Trading Act 1988 wha purporis To
contract out of any provision of this Act.

Saction 13(i) of the FTA prohibiis traders in connection with the supply of services (including the lending of
maney) from making a false or misleading representation concaming the existence, exclusion, or effect of
any condition, warranty, guaraniee, right, or remedy.

The Personal Property Securities Act 1999

The Personal Property Securities Act 1989 (‘the PPSA") govems the enforceability of security interests in
personal property. Part 4 of the Act deals with attachment of security Interests in particular kinds of personal
properly. Section 44 s in Part 4 of the Act and deals with attachment of security interests in after acquired
property. :

Section 44 provides:
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44 Attachment of security Interests In after-acquirad property

A security inferest in after-acquired properiy attaches without specific appropriation by the deblor uniess the after-
acquired property is consumer goods where-

(a) Those consumer goods are not an accession or do not replace the collateral described in the security
agreement; or
) The securlty interest in those cansumer goads is not a purchase money interest.
The Defendant

BLL is a limited liability company which was incorporated in August 2004.

BLL is a wholly owned subsidiary of Cynotech Finance Group Limited which is in tum owned by Cynotech
Holdings Limited (“Cynotech”). Cynotech is a publicly listed company which owns a number of subsidiaries
involved in finance (commercial and consumer), food manufaciuring and corporate advisory sevices.

On 6 October 2006, Cynotech acquired the loan baok of NFL for $7.7million and arranged fo have the loans
assigned to BLL in December 2006, The price of the loan bock reflected that many of the loans were in
arears or non-paying. ‘ :

NFL letter fees

In endeavouring to get loans repaid, BLL contacted debtors and offered to refinance their NFL loans with
BLL. In order to initiate contact with the debtors, BLL sent out “Welcome Letters" to debiors advising that
they had acquired the NFL loan bock and inviting the debiors to contact BLL about setting up a new loan
agreement with them. A copy of the "Welcome Lstter” is attached marked “A”. BLL then charged $15.00
per welcome letier fo the debtors NFL Loan on efther 13 or 17 October 2006,

Debtors who made contact with BLL and agreed to sign new contracts with them were subsequently sent
Disclosure Statements by BLL for the new contracts. Those statements gave the initial unpaid balance of
the loan, which was the amount required for BLL 1o sefile each debtor's contract with NFL plus any
additional fees incurred thraugh the set up of the new contract with BLL. Included in the initial unpald
balarice of the loan In the disclosure statement was the cost of the $15.00 letter fee.
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The inciusion of the letter fee in the Initial unpaid balance was a representation by BLL to the debtor that it
was entitled to charge the §15.00 fee, when In fact BLL was not authorised to do so, either by the ariginal
NFL contract or through the new BLL confract. Neither contract disclosed the charging of a letter fee, or the
amount of any such fes. In practice, NFL did not charge letter fees. The failure to disclose the lefier fee and
its amount to the debtor meant that BLL had no authorisation from the debtor for the charging of the fee and
had misrepresented the right to do so by including it in the initial unpaid balance.

There are seven informations relafing to the charging of the NFL [etter fees. The details of each information
are listed in the Schedule attached marked “B*.

Contracting out of the Credit Repossession Act

Some debiors on the BLL loan book had entered consumer credit contracts with BLL under which they

granted BLL a security inferest in consumer goods, most commenly thelr motor vehicle.
Clause 14 of their contracts with BLL stated as follows:

14, fyou fail to pay any instalment or other monsy (including any amount for which payment has been
. accelerated) due on the due dale or on demand as the case may be you shall pay to the lender
default interest on the unpaid daily balance from the due dale of such instalment or from the dale of

receipt or deemed receipt of demand for the money as the casa may be until actual payment of the

instalment of amount, All default interest shall continue %o be payable after and notwithstanding
judgment against you.

Clause 14 of the BLL contracts therefore purporied 1o allow the charging of penally interest on the unpaid
balance until the full settisment of the loan contract and notwithstanding judgment against the debtor. In
respect of the loans the subject of these charges, BLL accepts that clause 14 was contrary to seclion 35 of
the CRA and also purported to contract out of the CRA (in breach of section 13(i) of the FTA).

There are 12 charges in relation to Clause 14 of the BLL contracts. The details of each affected debtor are
provided in the schedule attached marked “B".

Representations as to right fo recover default interesi made in settlement quotes, pre and post possession
notices and letters fo debfors
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When providing setlement quates to debtors post the sale of the security the subject of the credit contract,
BLL also represented that it was entitled 1o default Interest on the unpaid balance of the loan after sale of the
security. The same representafions were made in pre and post possession nofices and in letters sent to
debtors. These representations were false andlor misleading for the same reasons as set out above.
Examples of these representations are attached marked “C”. They breach s35 of the CRA and in making
them BLL misrepresented thelr rights in breach of s13(i) of the FTA.

There are thirtean charges in relation to representations made in pre and post possession notices and lstters
fo debtors. The details of each charge are provided in the schedule attached marked “B”,

PPSA representations

BLL registered & security interest in collateral spacifically itemised in the credit contracts (most commonly a
motor vehicle). ’

In addition to requiring a security interest in specific collateral, BLL often required debtors to provide
collateral in the form of a security inferest desciibed In the credit contracts as “all present and after acquired
personal property” ("APAAP clause”).

BLL subsequently fold debtor they had a right to take all of their personal belongings as a result of the
debtors default under the credit contracts, This misrepresented BLL's rights under the PPSA.

The security granted by the APAAP clause only attached to consumer goods with specific appropriation by
the debtor pursuant to section 44 of the PPSA, which requires an action by the debtor specifically Identifying
the after acquired goods that become subject to the credit contract. The debtars in this case did not provide
any such specific appropriation. BLL did not seek to specifically identify the after acquired goods that were
subject to the credit contract. Instead, they advised the debtor they had rights over all of their personal
belongings, which misrepresented the effect of the securily interest granted under saction 44 of the PPSA in
breach of section 13(j) of the FTA.

There are two charges in relation to representations made about the APAAP clause. The defails of these
are listed in the schedule attached marked “B”, In each case BLL fold the debors they had a right to take
all of their personal belongings. The representations misrepresented BLL's rights under the GRA in breach
of 513(i} of the FTA.

AT2013,1.00C




The Defendant’s explanation

BLL has fully co-cperated with the Commisslon during its investigation. It provided a number of respenses
during the course of the investigation In answer to questions asked by the Commission, and its responses to
the Issues the sublect of the charges can be summarised as foflows:

. NFL Letter Fees — BLL confirmed as manager of the NFL contracts it applied the letter fess to those
foans. BEL now accepts that It was not authorissd te charge the fes.

. Charging of defauit intarest post the sale of the security — BLL confirmed it did continue %o charge
recovery costs, fess and default interest after the sale of the itemised security and statad that it had
acted on legal advice that it was entitled to do so.

. Represantations about the APAAP clauge — again BLL accepled thay represented a right te take all
of a debtor's belongings under fhe APAAP clause and statet that it had acted on lagal advice that it
was entitled to do so. ‘

e The tofal amount of Jetter fees and unawthorised interest and fees charged by BLL was
$500,386.01, Of that total, BL L. has made reversals and undertakan to make further reversals as set
olif below,

. BLE has identiiied all NFL conlracts where it has charged lelter fass and where the debtor has a
curent loan account wiii BLL it has reversod those fees. Te dats it has revarsed Istter fees In the
amount of $30,917.85, Where debtors have repald thelr Joans in full and paid The lefter fees, BEL
has undartaken io refund thoss dabtors.

. BLL has identified e contracts whére it has charged interest and fees to debtors after the date an
item of securlty Interest has been repossessed and sold. Where the debtor has a cument loan
account with BLL it has reversed those charges. To date it has raversed interest and fess in the
amount of $382,954.74. Where deblors have repaid their loans in full and pald the letter fess, BLL
has underaken fo refund those debtors,

. The defendant kas undertaken o refund a fusther $86,513.42, which zelates o hoth letier fees and
unauthorised interest and fes alter an item of security has been rapossessed and sold.

The defendant has not previously appeared.
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Wan :
3 < PO Box 9846, Newmarket ~ 7
Bl.l d gE’t LOE ns Aucklend, New Zealand

Strafght tolking finance . Phone: 09-520-5064
Fax: (09-520-6068

Email: ereditt@eynotech.conz

Tussday, 10" October, 2006
NATIONAL FINANCE 2000 LIMITED ) o
Budget Loans now own the Loan you have with NATIONAL EINANCE 2000 LIMITED,

715U 218 paying your loan by Autamatic.payment, deposi card or byIntomet banking, 7
o o GEneed tofiaka Bny chang 'é:s%t_iﬂ'._"j’ ' Y e

T M e

if you ware paylng your laan by cash at the office of National Finance yous will now nesd 1o come o
the 4" Floor, National Bank Bullding, 187 Broadway, Newmarket or we can send you 2 deposi
booklet or card so that you can pay caeh at any branch of the BNZ. Please call bs yolswant a
depesit booklet or deposit card, .

If for whatever reason you wish to change the way you are making your payments, please ring us
first on 08-520-6086. ' .

Please continue fo make your payments on time and In the ustal way. If you want any information
at all please ring us on 09-520-5068. .

By law we are required to provide you with a notica of assignment. This Is the notics that gives us
the legal right ard entifement to all the loans of National Finance 2000 Limited, We Include that
notice here for your,

if you require any further information, help, or want o borrow some mote money please ring
us on 09-520-8068,
We may even be able to refinance your existing loan with lower payments.

Motiee of Assignment

Natforial Financa 2000 Limited (in rectivership) (National Finsnce) pives you notice that by Deed of
Assignment of Debt dated Qctober 6%, 2006 National Finance has disposed of it interest under the loan
tontract betwean you and National Financa 1o Wairali Finance Limited, who have contracted Budget Loans
Ltd ns their manages and agent, both of whote addresses are Level 4, Nationa) Bank Bullding, 187-Broadway,
Newmarket, Auckland, Fid Hat alf paymients of principal, ntercst ot offier money due afler this date are to’
Coffiess 1 6wt T the teime Bank eseount at the BNZ s por provious amangements, & such altemate

recountasyoumay bed frorrtimeto tima:

Deted: 6* October 2006

For Natlonal Firance 2000 Limited (In cecelvership)

*

% ¢
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Budget Loans Limited

BLL-CO15
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PO Box 9848, Newmarket

| l Bud ge't Loans Auckiand, New Zealand

Phaone: £4-8-520 60ES

Stright @lking fimance Fax: 64-8-520 8068 .
Emall; financed@budgetioans.co.nz
vaww.budgetloanse.nz

FaxTo Vanburwray — Chartered Accountants Lid
FaxNo: 06 758 6631
Attention: John Angell )
Ro:  Seitfement Flgure « MrsJEEERRREER Contract 7417
E:] jes, the coprest (= I ad bel
The setllsrment figure far the above debt is as follows;
. Setftement Date 30 March 2007
Total Payable as at Seitlement Date $25,805.06
. CEmmIEET
If seftement does net occur on or befora the Sellerment Date you will need fo contact us to confirm a

new setffement amount, Setilement will be consldered complate upon confimation to us of cleared and
immediately available funds being deposited info our aceount (bank cheques and solicitor trust chegues

are not avtomatically cleared funds). Further penaify inferest will continue untif that fime.

Our account defals for payment are;

Bank ASE Banlc

Branch Easfridge

Actount Name Budgsat Loans [ 1d

Account Number 12-3673-0157993-00
Deposit Refetence 7417

Upan confimation of cleared funds in our account, we underake to attend to the removal of all securities
registered In regards to this toan agreement.
if you have any queries please don't hesitate to contact us,

Yours fal!hfully.

Budget Loans Ltd

BLL-D)98-115

1t ¢l

Phone: 84-0-520 5088

" 7 )Budget Loans Copmcsos, o

Straight talking firaace Fax: 64-9-520 6068
Emaik: finance@budgetioans.co.nz
wirve.budgelicans.co.nz
2B August 2007
skt
HUNTLY

Re: Seitlement Figure - Miss CEERTRRRTER- Contract 8323
The seitlement figure for the above debt [s as follows;
Sattlemant Valld To 07 Seplember 2007
Totak Payable as at Settlsment Déto $6,632.00

- et

{ seitiement does not ocur on or before the Seftlement Date you will need 4o contact us to confirm a
new setilement amount, Sefllemant wiil be corsldered complete upon confirmation to us of cleared and
Immediately available funds being deposited info owr account (bank cheques and solicitor frust cheques
are not automatically cleared funds), Further Interest will continue until that time.

Qur accaunt deluils for paymant are;

Bank ASB Bank

Branch Bastridye

Account Neme Budget Loans Lid

Account Number 12-3073-0157993-00
Daposit Reference B323

+ Upon coafirmation of cieafed funds in oﬁr account, we undertake to attend {o the removal of all securities

registered in cegards te this loan agreemant,

[f you have any queries please don't hesitate to contact us.

Yours faithfully

Budget Loans Lid

BLL-B06D-127
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PO Box 9B4B, Newmarkat

B ud ge-t I_oa ns Auckland, New Zealand

Phong: 64-2-520 B066

Stright talking Fnance Fax: 64-9-520 GOBS
Emall; credit@budgetivans.co.nz,
www.budgatioans.co.nz

POST-POSSESSION NOTICE
Credit {Reposseasion) Act 1997, Section 21

Tuesday, 47 March 2009

TR
Lo T -
Olaa LOAN No, 8433

This Is about your Honda CRY 1955 BItd® Sitvar, whick s subject to & credit agremant
with BUDGET LOANB LIMITED. The agreement {s dated 26/02/2007.

This Is to notify you that-
The He RY 1995 ilvar was repossessed on D7/ E2/07.
Youwill be enlilied (¢ get it back if, within a pericd of 16 days, you EITHER relnsiate
OR seille the agreamant.

“‘Relnslals” means fo resume the agreement by paying the arresrs of Inataliments owing
(plus costs) and remedying olher breaches of the agreement, .
“Settie means to complelely pay off, and nlsh, the agreamant

To renstate the agresmant, you must pay the smount required to reinstate {he agreemant. -

The Creditor's astimate of the amatnt you must pay lo reinstate the agreament 5s;

Arrears of Instalmants {including inferest and other charges) 5395.52
Repozgession costs $270,00
Cost of valuation and preparing geods for sale $150.00
Cost of Redelivery 100,60
Amount required {excluding storage) ($)a16.52
Plus Cost of holding/siorage (per waek) ($4r.25 |

“To settle the agreemant, you must pey the ameunt requited ko settle the agresment. The:
cradilers estimale of the amount required to selile the agreament Is;

Current Balance outstanding ($)17,341.90
Repossession cosls (2000
Cost of valualion and preparing goods for sals (3)150100
Cast of Redefivary ' {$y100,00
Seltlament foes . {§}50.00
Amount requlred {excluding sterag o) {$397,511.90
Plus Cost of holding/storage {por week) {5)47.25

IF YOU DON'T REINSTATE OR SETTLE THE AGREEMENT-
‘The eraditor is retquired to sell the goads;
*fou will ba fiable for the creditor's oss uniass the net proceeds of tho gala of
- the goods Is encugh to cover your Fahiliy.
You will be ettitled 1o o refund if the net proceeds of the sale ofthe goods Is mote
than enough fo cover your Bablity,

The creditor's estimato of the value of the goods repossessed s unknown

BLL-D999-03p

NOTES

1. You have the ight to apply to a Court for refief if o crediter has sarved a pre-possassion
nofice on you or has laken pessersion of goods In contravention of the Act. 1r most cases,
the application can be made 1o a Dispules Tribunal,

2. You may, at any time unlil the creditor sel] or agress fo sell the gouods, reinsfate {be
agreement or [niroduce a cash buyar who will pay not less than the creditor's estimate of
the value of the goods

Within a parod of 15 days aller sevice of {4is notics, the vendor may not dispose of the
goods without your wiitlen sonsent,

8. You may. st any lime befere the creditor sell or agrees to sall the goods, seltls 1he
agraemest,

4. The credilor Is not obliged to sell the goods by public auetion or public tender, but if the
credilor does, you are entifled to reasonable nolice of

The time and place of any proposed offering of 1he soods for sale by public

auetion, and of the exfstenca and amount of any resarve price: .

Any propased offering of the goods for sale by publisfender, This does not

apply if the gocds ara perishabla or threalan to decline speadily in value.

&, You arm entilled, at any #mo afler the creditor fakes possession of tha gouds but befare
the crediter sefls or agrees o sell the goods, to obleln a valustion of the gonds at your
expanse. ‘The tredior must glve you or yoirr valuar access o the goods to enable the
valuatien to be completed. .

&. Atany offering of lhe goods for sale by pultlic aueflen ar public tander, you are enfited fo
bid o fenderforthem, -

7. IF the craditor does not sell he goods wikin 3 months of iaking poaseasion, you may-
Aoply to the Gourt for an order dizeciing the sale of the goods; or
Requiea the credifor to put fhem up for sale by public auction without reserve.

8. Within 10 daya afler the sale of the goods, whetter by aucfion or othenwise, the eradiior is
required to give yau a statement of account which will shaw whether you are enliled to a
mafunt or whaether you aze stit indebied ty the crediior in respact of the credit agreement.

9. If you are enlited lo @ refund and the creditor doss not pay It to you, yait must, You wish
fo recover, sue the creditor within 6 months after you ate given the statement of acoount,

BONOT DELAY
Action to enfarce your rights should be taken at ance. At the ond of 18 DAYS after the
setvica of this notice, the creditor Is frea to sell the goods, If you kave notize, tha crediter is
free 1o sell the goods, & you have not minstated or saltled the agreamant or Itrotiuced a
cash buyer whowill pay not less that the ereditor's estimate of the value of the goods.

IF YOU ARE iN DOUBT ABOQUT WHAT YOU ';SHOULD DG, YOU SHOULD SEEK ADVICE
AT ONCE,

{This Act fs administered in the Minislry of Consumer Affairs)




PO Box 9845, Newmarket

O Bu d ge.t Lo ans Auckland, Naw Zezland

Phone; 64-9-520 058
Straight talking finance Fax: 64-9-520 8068
. Emall; cradit@budgetivans.co.nz
wninibudgetioans.co.nz

POST-POSSESSION NOTICE
Credit {Repassession) Act 1597, Section 21

Tuesday, 17 Masch 2063

Kawerau

LOAN N, 8006

This ks aboul your

136 Nissan Primera g

Panason TV Cabl ho remate

Migrowav or MWITA

Solid le with B biue cushioned chairs

L G doyhle door {ridne fraexer with water foaturs on doorp

1 mat rediblun
Hienni) board, mouse & moniter

Fre 1 fan .
Panaso YD pia ke, uby
Telasco) nd & (e

Pasta maker

Palarls wall clogk

Tansont Blaver

Picnepr steran & Papascnic soeakars

Crock Pot

Pop sorm maker

Byzon vacume claprer -

which Is subjact o a credil agreement with BUDGET LOANS LIMITED. The agreemsnt Is
dated 14/11/2006,

This Is ta notify you that»

The abova tems were sepossessed on 22/08107,

You will bo entilled to get it back if, wilhin & period of 15 days, you EITHER reinstate
OR sellla the agraemont,

“Reinstate” means 1o resume the agreement by paying the arrears of mstaliments owing
{plus cosls) and remedying ather breaches of tho syreement.
"Settle’ means 1o carmplately pay off, rnd finfsh, the agreament

To refnstate the agreement, you must pay the amound required to ceinstate the agresment,
Tha Cradifor's gstimata of the amount you must pay ta reinstate the agreement I5:

Arrears of Instakmants {inciuding interest and other charges} $4,184.50
Repossession cosis $1,113.75
Cost of valration and preparing goods forsale $150.00
Cost of Redallvery $100,00
Amount required {excluding storage) {$15,568.25
Plus Coat of holding/storage (per week) {$)167.50

To seltlo the agmemeﬁt. you must pay the amouni requited to seitls the agraémenl. Thé
craditor's estimate of the amount required to settle the agreement la:

Current Balance obistanding ($)23,676.21
Repassestion costs {$)1,113.75
Cost of valualion and preparing gocds for sale ($)i50.00
Cosl of Redelivery (5510000
Selfement fees [$)50.00
Amount required (oxciuding storage) ($125,089.95
Plus Cost of holding/siorage {per waek) ($1167.50

IF YO DON'T REINSTATE OR SETTLE THE AGREENMENT.
‘The creditor is required {6 sel the goods:
Youwll be lable for the creditor’s loss unless the net proceeds of the sale of
lhe oods is enough 1o cover your Tability.
Youwill be entilled to a refund if tha net proceeds of the sala of the goods is more
than enough o caver your liabllity.

The crediior's esimate of the value of the goads repossessed 'ls unknawn

BLL-D09B-090




NOTES

1. You hava the right 1o 2pply & a Coust for reliaf If a credlior has sarved a pre-possession
notice on you or has taken possession of gocds in cordravention of the Asl. In most cases,
the application can be made to a Dispules Tribunal

2. Yot may, at eny time untll the credllor seil or agrees fo self the goods, relnstate the
agreement or infroduce a cash buyer who will pay not less than the creditor's ostimats of
the value of the goods

Within a period of 16 days after service of this natice, the vendor may not dispoze of the
goods wilhout your written consent.

3. You may, at any Eme belora the ¢redilor seil or agrens 1o sel! the goods, soitle the
agfeement.

4. The'credilor is not obliged to sell the gords by public auction or public tender, but if the
crediter does, you are eniitled 1o roasonable notics of-

The lime and place of any proposed offering of the goods for sale by puklic

auction, and of the existence and amount of any reseve piice;

Any proposed offering of the goods far salé by public tender. Thiz does not

apply if the goods are parishable or threaten 1o desfine speedily In value,

5. You are entilied, ot any fime aBer the creditor iakes possession of the goods but before
the creditor sefis or agrees to sall the goods, to oblaln a valmilion of the goods at your

e The crediior must ghva you or your valeer agcess to |he goeds to enable the
valuation to ba completed,

6. At any offering of {he goods for sale by public auction or publio fender, you ane entitied to
bid or fender for thom,

7.ifthe ¢raditor does not sell the goods wihin 3 months of taking possesslen, you may-
Apply to the Coult for an order directing the sale of the goods; or
Require the craditer to put them up for sale by public auclion wilhou! reserve,

8, Within 10 days sfter the sale ofthe goods, whether by auclion os otherwise, ihe creditor s
raquired to give you a statement of ascount which will shew whether you are entiited to a
refund or whether you are silll ndebted lo tha creditorin respect of the cradit agreement.

B.df you are entiled o a refund and the credor does not pay it to you, you must, If you wish
ks vacover, sue the creditar within 6 monhe afer yvou are given the statement of sccount.

BOMOT DELAY

Aclion fo enforee your rights should be 1aken 2t once, At the end of 18 DAYS after the
service of this notice, the creditor is free to sell tha goods, If you have nofice, the credltor s
free {o sall the goods, i you have not neinsiated or soflled the agreement of introduced a
cash buyer who will pay not less that the credlior’s estimale of the value of the goods.

IFYOU ARE IN DOUBT ABQUT WHAT YOU SHOULD DO, YOU SHOULD SEEK ADVICE
AT ONCE,

({This Actis administered In tha Minfsiry of Conzumar Affairs)
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NOTES OF JUDGE D M WILSON QC ON SENTENCING {ORALLY)

(1] Budget Loans Limited is a limited lability company. It is a ‘wholly-owned
subsidiary of Cymotech Finance Group Limited, whick in turm is owned by
Cynotech Holdings Limited.

[2}  In November 2006 Cynotech Holdings Limited acquired the lvan book of
Natiopal Finance- 2000 Limited for $7.7 million, Many of thase loans were in
arrears.  The work that Budget Loans Limited does is in subprime Jending. What
happens is it lends to people who do not have aceess to money through first tier
 lenders, banks and the like. This means that the people with whom it deals are

Commerce Comsmission V Budget Loags Limited BC AJL CRI-2009-004-028349 [26 Juiy 2010}

generally less sophisticated, less aware and less able to protect themselves, The
factor in the case, therefore, is victim vulnerability.

31 There were originally some 110 individual informations, but when the case
was called today on its first calling, counsel for the defendant company, Mr Walker,
entered pleas of guilty to 34 informations and the prosecution withdrew the rest.
These are charges that relate to breaches of the Fair Trading Act. They fall into four

categories,
The welcome leiters

[4]1  Those that are recognised by counsel for the informant, Mg Paterson, aud alse
by Mr Walker as the most serious category of offending were what is being called in
this case, the welcome letters, There were seven of these. The letters themselves
were written to the debtors of the defendant company and in the course of the letters
it was stated that the defendant had acquired the loan book. It fnvited debtors to
;:ontact the defendant about setting 2 loan agreement with thers, $15 was charged
per welcome letter to the loan on either 13 or 17 October 2006. Those debtors who
did make contact aud agreed to sign new contracts received disclosure statements.
The initial unpaid balance of the loan, which would be enough o settle the debt,
included the $135 Iletier fee. This amounts to a representation that the defendant had
the right fo charge the letter fee, but it did not have that right as is conceded. The
failure to disclose the letter fee and its amount to the debtor meant that the defendant
had no authorisation from the debtor for the charging of the fze and therefore had
misrepecsented its right to do so by ineluding that in the initial unpaid balance.

[5]  These letters and the charges that arose from them were done without (the
defendant) obtaining legal advice. Counsel for the informant submitted that the
welcome letter charges were imposed recklessly and without any right to do so.
Counse! took a rather stem view of the way in which this was undertaken. Counsel
suggested that a statting point in relation to those charges, of which there are seven,
should be in the range of $35,000 to $42,000. Counsel relied on R v Senate Finance
Limited”; an oral decision of T udge Callander given in the early days of prosecutions

! 14/13/06, Judge Callander, Auckland DC CRN 2006-450-2955.



of this type under the Credit Contracts and Consumer Finance Act 2003 in
November 2006, In that case, disciosure requirements were not met because the
contracts were scnt out by facsimile and no one could read them, There was,

therefore, no disclosure.,

[6]  Mr Walker submitted that it was unfair to criticise these actions as being
“Grossly reckless”. Certainly responsibility has been accepted, but he points out that
the purchase of the loan book bad taken place in November 2006. The loans were in
arrears. He submitted that, generally speaking, the $15 would be regarded as a fairly
modest establishment fee and that figure should be regarded as a contribution to the
administrative costs. He says that such establishment fees are commonplace, even
amongst first tier lenders. But the defendant here does submit that it was wrong 1o
make the charges. On the evidence of the affidavit filed with these submissions, he

points out that cach of these charges has been reversed.

[77 I am inclined to accept the submission of Mr Walker, that the action of
seeking recovery of this contribution to the cost of establishing the new loans
following the failure of National Fipance, should not be described as “arossly
reckless”. But to be fair to the submissions made by Ms Paterson, the action was
taken without advice and durng the setup of a sipniffeant enterprise like this, it
should be expected that an operator like Budget Loans Limited would take advice.

8] T agree with both counsel that the welcome latters charges are those that CAITy
the greatest degree of culpability.

Fhe lesser charges

[91  The rest of the charges relate to breaches which, in effect, zmount to attemnpts
to contract out of the legislative framework which overlies transactions of this kind,
and in particular, the..Credit (Repossession) Act 1997. When the contracts were
laiten over, the arrangements were that the defendant was granted a security interest

in consumer goods, mostly moter vehicles,

[10] Clauvse 14 of the contracts puzported to allow the charging of penalty interest
on the out paying balance until full settlement of the loan contract, notwithstanding
Jjudgment against the debtor. Clause 14 amounted to a representation of a right by
the defendant that it was entitfed to make that claim, that is to allow the charging of
penalty interest until the instalment had been paid by the debtor notwithstanding
Jjudgment against the debtor. This is in the face of § 35 of the specific provisions: of
the Credit (Repossession} Act §997 which prohibits the charging of interest on a debt
once the secured itern has been seized and soid by the creditor, There is also an
effect which is that clause 14 was, in effect, an attempt to contract out of the Credit
{Repossession) Act 1997 in breach of s 42 of the Act. So that this can be seen in
context, I set out clause 14 at this point.

If you fail to pay any instalment or other money {including any amount for

wiich payment has been accelerated) due on the due date or on demand as

the case may be you shall pay to the lender default interest on the unpaid

daily balance from the due date of such instalment or from the date of receipt

or deemed receipt of demand for the money as the case may be until actual

payment of the iustalment or amount. Al default interest shall continue to
be payable after and notwithstanding judgment against yon.

[11] Mr Walker submitted that the clause as set out was not sufficiently
sophisticated to deal with the exceptional case where s 35 of the Credit
-(Repossessionm) Act 1997 stopped the interest running. The relevant part of 5 35 of
that Act provides as follows:
if the net proceeds of sale [of securitised goods which have beer
repossessed] are less than the amount required to settle the agreement under

$ 31 as st the date of sale, the ereditor is not extitled to recover more than the
balance left to deducting those proceeds from that amount (whether under a

Jjudgment o otherwise)
[12] Mr Walker submiticd that the provision in the clause would have been
satisfactory if the words, “subject to s 35 of the Act had been added”. He also made
the point that had those words been added, the generality of custonzers who were
dealing with the defendant company would not have understood the import of those

words,



Legal advice taken by defendant

[13] Itis acknowledged by the Commission that in proceeding in respect to that
part of the case, and indeed the pre and post possession notices and settlement quotes
and indeed the final Personal Property Securities Act 1599 matters, the defendant
company had taken legal advice and acted consistently with that legal advice. This
moeans that the 12 charges which relate to clause 14, the 13 charges which relate to
the pre and post possession notes and the two charges which relate to the “All
present and after-acquired property” clauses were entered upon by the defendant

company on advice.

[14] The person from whom they took the advice was a Mr Liddell, an
expericnced solicitor who has practised in Credit Law for many years. He is a
published author in that area, he has given regular seminars, some of them, in fact,
in  conmjunction with the Ministry of Consumer Affairs and the
Commerce Commisston. He has co-suthored a book on the Personal Property
Securities Act 1999, Mr Liddell specifically advised the defendant company that it
was entitled to charge interest until securitised goods had been repossessed and soid.
Apparently, I am advised, that he maintains that view despite having considered the

Commission’s opinion to the contrary.

[15] Of course what has bappened here is the defendant has admitted these
charges, so at least implies that it accepts the Commission’s view of these matters
{which the Commission bad conveyed fo the defendamt company) was o be
preferred. Mr Watker makes the submission that having sought and acted on advice
from the acknowledged expert, the defendant’s conduct canmot.be deseribed as the

informant would have it, as “reckless” or “grossly reckless”.

[16] In relation to the charges under the pre and post possession notices that the
defendant was entitled to repossess “All present and after-acquired property”,
including houschold goods, again, the defendant acted in accordance with
Mr Liddell’s advice, In those cases, the defendant held security over all present and

after-acquired property under s 44 of the Personal Property Securities Act 1999,
That section provides:
A security intercst in after-acquired property atfaches without spesific

appropriation by the debtor, unfess the after-acquired property is consumer
goods where — )

(a) those consumer goods are not an aceession or do nat replace the
collateral described in the secutity agreement; or

(b) the security interest in those consumer goods s not a purchase
maney secucity interest.
[17] The legal result of that section is that the defendant had to appropriate the
consumer goods falling within the exceptions provided by s 44{a) and 44(b) before
repossessing them. Again, the defendant acted in accordance with Mz Liddeli’s
advicé: advice he still thinks it is correct. However, the defendant has modified its
notices so that they now conform to the Commission’s view of the legislation. There

is no evidence that any consumer goods were repossessed in breach of the Act.

The informant’s subimnissions on senfence

[18] Ms Paterson relies on the characterisation of the conduct of the defendant as
reckless or grossly reckless {o submit that an appropriate overall starting point for
these offences would be in the range of $90,000 to $110,000. The informant
acknowledges the steps thet have been taken by the defendant, including the
obtaining of legal advice and acknowledges that a significant discount should be
available. She subimits that given the objectives of the Act which are essentially
consurner protection objectives, the importance of the untrue statements that were

made is also a significant factor,

[19] There were three types of false representations and these, in many cases,
were in fact acted upon by the defendant as if it had the right, which it asseried,
when it did not have that right. She submitted that the culpability in terms of the
representations were reckless, if not grossly reckless, and submits also that although
the defendant obtained external and expert advice, that that charactetisation of
reckless or grossly reckless is still justiffied because the Commerce Commission’s
position was known in the industry and the defendant did not go to the Commission



to discuss those views or seek a second opinion. She points to the Commission
specifically advising the defendant about its concemns regarding the practice of
Tepossession by letter oa 19 December 2007, 23 May 2008, 18 December 2008 and
29 April 2008. She points out that there was an interview on 13 June 2008 where the

charging of letter fees was discussed.

[20] Ms Paterson relies also on what she describes as the complete departures
from the trath in the sense that the defendant purported to have 2 right which it did
not in fact have. The wide dissemination was a factor as well. Prejudice arises from
debtors being charged fees and interest which they should not have been charged.
The Commission’s job is to deter breaches of the Act and call upon the Court to
support it in that area.

[21] So she asks the Court to denounce the behaviour, deter the defendant and
others fiom the conduct and to deal consistently with other authorities. The
informant submits that the defendaat should be held accountable because consumer
p.;otecﬁon legislation aimed at protecting the rights of consumers and preventing
misleading and deceptive conduct are principles which need to be upheld,

The authorities

[2Z] She cites the decision of Judge Callander at paragraph 17 in R v Senafe

Finance Limited® where His Honour said:

The purpose of both Acts {the CCCF Act and the FTA) is selfevident. It is
to protect the interests of consumers entering into credit contracts, provide
for the disclosure of adequate information to those consumers and prevent
misleading and deceptive conduct; falss representations and unfair practices.
Consumer rights, the disclosure of information developed over the last few
decades prescribe that anything (hat is material in a contractual refationship
between vendor and purchaser or a shopkeeper and consumer must be made
clear and conspicuous in the interests of faimess and honest trading, Those
concepts underpin bath pieces of legistation.

[23]1  Of course that was a case where the detailed terms of the contracts could not
be read because they were faxed out. This informant also refers to the need to

# 14/11/06, Judge Callander, Auckland DC CRN 2006-450-2955.

provide for interests of the victims of the offence. She says that the gravity of the
offending can be measured, because the overcharge amounted ta $500,386.01.

[24] RBoth counsel have referred to 2 mumber of cases. None of those cases are
exactly the same as this. In Commerce Commission v Marchione®, Judge Bouchier
was dealing with purported sales of motor vehicles by competitive tender auction
processes. Once the sale had gone through, there was a deliberate arrangement
under which employees of the defendant company would have people sign up to
documents which purported to cancel out of the Fair Trading Act and the
Consumer Guarantees Act 1993.  Judge Bouchier held that that conduct was
deliberate, designed to deceive members of the public, and that the statements were
completely false. There had been wide dissemination of the representations, the
defendant had been uncooperative and shown no remorse, A starting point of $1500
on cach of the 32 charges was adopted and a fine of $48,000 was imposed.

[25] Even the prosccutor acknowledges that those more serious charges are trore
serious than the present. They were deliberate and premeditated and that as opposed
to nearly as the prosecutor would have if, reckiess. Counsel also referred to
Comnerce Commission v Baker and Dolbel’!. In that instance thexe had been 22
representative charges and fines of $100,000 were imposed. The charges involved
10 representative charges under s 17 of the Credit Contracts and Consumer Finance
Act 2003. Ten representative charges under s 17 and s 10 under s 25 of that Aét,
One representative charge under s 38 and one representative charge pursuant to s
13(1) of the Fair Trading Aect. That, in fact, led to agreed fines being reached which
do not, in my view, and with respeet, are of limited value as precedent.

{26] In Commerce Commission v Galistair Enterprises Limtted. Judge Aitken
was dealing with pleas of guilty to 98 representative charges under the Credit
Contracts and Consuiner Finance Act 2003 and one under the Fair Trading Act, The
fine there was $45,000. That was a case involving security for loans being secured
over cars. In that case it had wriiten asking for advice sbout whether their
arrangements complied with the law under the Credi¢t Contracts and Consumer

31911106, Judge Bouchier, Aucklagd DC CRIN 2004-004-21773.
4 Decision of Judge Aitken, 21 May 2007.



Finance Act 2003 and continued fo use the old and non-complying forms in the

meantime.

[27] It was a smell company with something under half of ifs pre-tax profit
coming from motor vehicle lending, which was what was the subject matter. A
starting point was taken there of $70,000. There was discount made for a guilty plea
and the repayment of excessive interest which amounted to just shost of $24,000.
Galistair was fined $45,000.

Defence submissions

[28] I agree with Mr Walker’s submission that the actions of the defendant, the
letters apart, cannot be characterised as “grossly reckless™. Fhe defendant had taken
a responsible approach by seeking specialist legal advice. It tried to ensure that it
was acting in full compliance with the relevant legislation. The distinetion must be
made with Galistalr, where the staring point was $70,000 where Galistair
proceeded without any legal advice. ¥ think his point is a sound one, that in the case
of Budget Loans Limited, they seught advice from a recognised expert and received
advice that it was acting in actordance with its Jegal responsibifitics.

[29] Indeed, also since this matter came to light, the defendant has undertaken to
make cash refunds totelling $86,513.42. That is the actual amousnt that had been
overpaid by people rather than the figure of over $500,000. Those were overcharges
which were nof paid aud have been subsequently reversed. In addition to that, the
defendant company has reordered its arrangements so that it complies with what it
accepts to be the Commission’s view of its legal obligations. F has, therefore, taken
u siguificant number of genuine steps to put right what has been done that was

wrong. For that, it deserves significant credit.

Discassion

[30] The result is that all that could have been done by way of reparation and
amelioration has been done. The conduct of the defendant, once these matters came

% 6/12/07, Judge Aitken, Auckiand DC CRI 2007-004-004005.

to light, has been such that it has remodefled ifs arrangements. It is now compliant,
it has made good voluntarily. It has pleaded guilty on the first appearance in Court.

[31} The prosecutor submitted that an overall fine in the region of $90,000 to
$100,000 subject to a very significant discount in the range of 40 to 50 percent ta
reflect the admitted and asserted mitigating factors would be appropriate. This
would lead, on a 50 percent reduction, to an end fine in the range of $45,000 to

$50,000.

Result

[32] The greatest degree of culpability, as is accepted, applies to the seven
welcome letters. [n my view, an appropriate starting point there, bearing in mind
that the maximum penalfy for each breach is $200,000 would be a figure of $3000.
Iz my view, and having regard to the decisions that I have referred to, the other 27
charges should not attract a greater starting point than $1500. The overall figure is
one of $61,500 against which it is appropriate to allow a discount recognising the
guiity pleas and the other mitigating factors of 50 percent. The overall fine,
accordingly, should be $30,750,

[33] There is no application for solicitor’s fees.

w

DM Wilson QC
District Court Judge



