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Foreword
All charitable entities have a duty to comply with New Zealand legislation, regulations, codes, best practice
guidelines and various other obligations. Trustees and staff have a responsibility to ensure that a charity’s
activities comply with these obligations.
Many New Zealand charities have obligations in common which they must adhere to, including governance,
employment, financial reporting, maintaining charitable status, and information and record-keeping.
Depending on the size and activities of a charity, compliance requirements will vary.
The Tindall Foundation is subject to an increasing and complex range of obligations so the Trustees decided
to compile a comprehensive framework that clearly outlines the area and details of responsibility, its
legislative or other basis, time deadlines and the steps required to fulfil that obligation.
In order to ensure quality information they engaged and briefed leading law firm Chapman Tripp to develop
and complete the work. We acknowledge Chapman Tripp for their extensive effort involved in compiling this
excellent resource and undertaking to update an electronic version of the document to maintain continuous
compliance.
We hope trustees of other New Zealand charities may also find this document a useful source of information
and guidance. We appreciate Chapman Tripp making a generic version widely available so it may benefit the
whole charitable sector in New Zealand.

Elizabeth Tindall Tetro.

Background
Registered charities are under an obligation to comply with New Zealand legislation and other regulatory
frameworks. Adherence to these obligations will minimise an organisation’s exposure to risk. Trustees and
staff have a responsibility to ensure that their activities on behalf of the organisation comply with those
obligations.
The following lists the specific pieces of legislation or regulation under which a registered charity may have
obligations depending on its various functions and operations. These include governance, employment,
financial reporting, maintaining charitable status, information and record-keeping, and obligations as a
landlord.

Compliance Review
Chapman Tripp will maintain this Legislative/Regulatory Compliance Manual. It will review the Compliance
Manual once annually, and amend in accordance with any new legislation or regulations. This version is
published on 30 January 2021.
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1. Governance Obligations
Legislation / Regulation

Charities Act 2005

Obligations on
Registered Charities

Section 13: An entity qualifies for registration as a charitable entity if:


income is derived for charitable purposes



it is established and maintained exclusively for charitable purposes and
is not carried on for the private profit of any individual



the name is compliant, and



all officers are qualified to be officers under section 16.

Section 51: Trustees have a duty to assist Charities Services with
information or documents to enable it to carry out its functions and exercise
its powers under the Charities Act.
Suggestion – check annually that no Trustee has become disqualified
(section 16).
Record-Keeping and
Reporting Requirements

See part 4: Financial and Reporting Obligations.

Other Notes

www.legislation.govt.nz/act/public/2005/0039/latest/DLM344368.html
The Charities Act is under review at the date of this update. Public
submissions have challenged the scope and independence of the review.
This review is currently paused, however recommencement is expected in
early 2021.

Legislation / Regulation

Charitable Trusts Act 1957

Obligations on Officers

If incorporated under this Act, the Trustees have limited personal liability;
provided that the decision-makers act honestly, prudently, within the
charitable purposes of the Trust, and not for personal gain.

Record-Keeping and
Reporting Requirements

An incorporated charitable Trust Board has an ongoing obligation to update
the Registrar of Incorporated Societies with the following:


registering an alteration to the rules or a variation to the Trust
(section 23),



changing the name of the charitable Trust Board, (section 16) and



changing the address of the charitable Trust Board (section 23).

Changes to other organisational details are optional.
This role can be delegated to the person with authority to carry out the
trust administration.
Other Notes

www.legislation.govt.nz/act/public/1957/0018/latest/DLM308796.html
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Legislation / Regulation

Trustee Act 1956 (old law, now repealed)

Obligations on Trustees

The Trustee Act was more facilitative and empowering than regulatory.
Sections 13A to 13Q set out the obligations of Trustees, and granted
some powers in relation to the investment of Trust funds.
A Trust Deed could contract out of the higher standard of care for
professionals. If it did, all Trustees were subject to the same standard of
care which was to exercise the care, diligence and skill that a prudent
person of business would exercise in managing the affairs of others. If the
Trust Deed was silent, professional trustees were required to exercise the
care, diligence and skill that a prudent person engaged in that profession
would exercise in managing others’ affairs.
Section 13E: In exercising any power of investment a Trustee could have
regard to specified matters as far as they were appropriate to the
circumstances of the Trust. Although the Act did not require Trustees to
have regard to these factors, it was prudent practice to take these factors
into account as a matter of routine.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1956/0061/latest/DLM304704.html

Legislation / Regulation

Trusts Act 2019 (existing law)
The Trusts Act 2019 came into force on 30 January 2021. Trustees need to
align their documentation and practices with the new Act.

Obligations on Trustees

The Trusts Act 2019 restates the duties of Trustees that have been
established by courts over time. The Act separates mandatory duties (must
be adhered to) and default duties (can be contracted out of).
In performing his or her duties, a Trustee must have regard to the context
and objectives/purposes of the Trust.
Guiding principle in performing duties (section 21):
In performing mandatory duties set out in sections 23 to 27 and the default
duties set out in sections 29 to 38, a Trustee must have regard to the
context and objectives of the Trust.
Mandatory duties (sections 22 - 27):


To know the terms of the Trust – e.g. details of all of the Trust
property, the contents of the Trust Deed, amendments, standing
resolutions, and by laws.



To act in accordance with the terms of the Trust.



To act honestly and in good faith.



To hold or deal with Trust property, and otherwise act, to further the
permitted purposes of the Trust in accordance with its terms.



To exercise powers for a proper purpose.

Default duties (sections 28 - 38):
Except to the extent modified or excluded in the Trust Deed, expressly or
impliedly, Trustees have these default duties:


General duty of care – when administering a Trust, a Trustee must
exercise the care and skill that is reasonable in the circumstances.
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Record-Keeping and
Reporting Requirements



Duty to invest prudently – when investing Trust property, a Trustee
must exercise the care and skill that a prudent person of business
would exercise in managing the affairs of others having regard to the
Trustee’s special knowledge or experience, and if the Trustee is a
professional, to special knowledge or experience, it would be
reasonable to expect.



A Trustee must not exercise a power directly or indirectly for the
Trustee’s own benefit.



A Trustee must consider actively and regularly whether that Trustee
should be exercising her or his power as a Trustee.



Duty not to bind or commit Trustees to future exercise of discretion
relating to the distribution of Trust property.



Duty to avoid conflict of interest – not to put herself or himself in a
position where his or her interest and duty conflict, unless authorised
by the Trust Deed.



Duty to act impartially, where there are charitable beneficiaries or
purposes with conflicting interests.



Duty not to profit personally from the Trust fund, unless otherwise
expressly provided in the Trust Deed.



Duty to act for no reward – this does not prohibit reimbursement for
the Trustee’s legitimate expenses and disbursements in acting as a
Trustee.



Duty to act unanimously.

Every Trustee must keep a copy of the Trust Deed and variations during
their Trusteeship (section 41). Electronic copies are sufficient.
At least one of the Trustees must keep all “core documents” and provide to
others if requested. The core documents are Trust Deed, variations, all
details of Trust property, all resolutions and decisions, contracts, accounting
and financial records, documents recording changes of Trustee, wishes from
settlor, anything else relevant, historical resolutions and documents passed
on from past Trustees. Again, electronic copies are sufficient (and
expected).
All Trustees must pass on (to the continuing Trustees) the documents held
by them at the end of their Trusteeship.

Other Notes

http://www.legislation.govt.nz/act/public/2019/0038/latest/DLM7382815.ht
ml
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2. Employment-related Obligations
Legislation / Regulation

Accident Compensation Act 2001
This Act applies to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers

Record-Keeping and
Reporting Requirements



Pay Accident Compensation Corporation (ACC) Workplace Cover
invoices twice yearly, automatically provided by ACC. Check and
correct their calculations.



Pay the first week’s compensation for an incapacitated employee
covered by the Act being 80% of that employee’s earnings.

Notify ACC of any increase or decrease in an injured employee’s earnings
for the current income year from that employee’s earnings for the
immediate preceding income year.
Provide all requested information to ACC.

Other Notes

http://www.legislation.govt.nz/act/public/2001/0049/latest/DLM99494.html

Legislation / Regulation

Employment Relations Act 2000
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



Parties to an employment relationship must deal with each other in
good faith, which includes:
o

doing nothing to (or that is likely to) mislead or deceive the other

o

being active and constructive in establishing and maintaining a
productive employment relationship, in which the parties are
(among other things) responsive and communicative, and

o

in the case of an employer who is proposing to make a decision
that may have an adverse effect on the continuation of an
employee’s employment, provide information relevant to that
decision and an opportunity for the employee to comment on the
information before the decision is made (disclosure is not required
where there is a good reason to maintain confidentiality of the
information).



Employees must be allowed the freedom to choose whether or not to
be a union member.



Individual employment agreements must be in writing and contain
certain minimum information (names of employer/employee,
description of work to be performed, an indication of location and hours
of work, remuneration, a plain language explanation of dispute
resolution services, and employment protection provisions dealing with
the rights of employees where all or part of the business is sold or
transferred) and must not contain anything otherwise inconsistent with
the Employment Relations Act.



Collective agreements must be in writing and contain certain minimum
information:
o

which employees the agreement covers

o

a plain language explanation of dispute resolution services
available

o

a variation clause, and

o

an expiry date.
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Collective agreements must not contain anything inconsistent with the
Employment Relations Act.



Fixed term agreements may only be entered into for genuine reasons
(these may not include excluding or limiting the rights of an employee
under the Employment Relations Act, or establishing an employee’s
suitability for the role) and these reasons, as well as the length of the
term, must be advised to the employee at the beginning of the term.



New employees to be given sufficient information relating to the
employment agreement (including the existence of any collective
agreement(s) that cover that employee’s work) and to be given an
adequate opportunity to seek advice before entering into an
employment agreement.



Employees must be able to take their minimum rest and meal breaks in
accordance with Part 6D. For an 8 hour working day, the minimum
entitlements are two 10 minute paid rest breaks and one 30 minute
unpaid meal break.



If an employee requests a flexible working arrangement, which can
include a request to change their hours, days or place of work, the
employer must consider the request and notify the employee of its
decision (in accordance with the requirements in Part 69AA or
Part 69AB as applicable) as soon as possible but no later than one
month (in the case of an application under Part 69AA) or 10 working
days (in the case of an application under Part 69AB) after receiving the
request.



An employee may only be dismissed without notice for cause (serious
misconduct) and after the employer has followed a fair procedure in
making the decision to dismiss. In addition, all relevant contractual
process entitlements must be complied with.

Additional obligations on
Employers with Unionised
Workforces



Union delegates must be given paid time off during normal working
hours to undertake union activities.



Employers must allow union representatives access to workplaces for
purposes in connection with union business and respond to any
requests for workplace access under section 20A(1) within two working
days. Any decisions to decline access under section 20A(2) must be
given in writing.

Record-Keeping and
Reporting Requirements

Section 4B: Keep records to demonstrate compliance with minimum
entitlement provisions.
Section 64: Retain a signed copy of the employee’s individual employment
agreement or an intended agreement (even if unsigned or terms and
conditions are not yet agreed to).
Section 130: Keep a time and wages record.
Employers must keep records containing: name of employee, employee’s
age if under 20, employee’s address, kind of work employee is usually
involved in, type of agreement (individual or collective), title, expiry date,
employee’s classification under collective agreement (if applicable),
hours/days of work, wages and method of calculation, and details of any
employment relations education leave taken.

Other Notes

www.legislation.govt.nz/act/public/2000/0024/latest/DLM58317.html
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Legislation / Regulation

Privacy Act 2020

Obligations

When collecting, holding, using and disclosing the personal information of
employees, the employer must comply with the requirements of the Privacy
Act 2020 as set out in section 7 of this Compliance Manual.

Record-Keeping and
Reporting Requirements

See section 7 of this Compliance Manual for details of reporting obligations
in respect of notifiable privacy breaches

Other Notes

www.legislation.govt.nz/act/public/1993/0028/latest/DLM296639.html

Legislation / Regulation

Holidays Act 2003
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers

Record-Keeping and
Reporting Requirements



The following minimum leave entitlements apply and are each paid in
accordance with the Holidays Act 2003:
o

after 12 months’ continuous service, four weeks paid annual
holiday per annum

o

11 days paid public holidays. Where an employee works on one of
these holidays, they are entitled to be paid at time and a half and,
if the day was otherwise a working day for that employee, receive
an alternative holiday

o

after six months’ continuous service, a minimum of five days’ paid
sick leave. Up to 15 days of accumulated sick leave can be carried
over from year to year, to a maximum of 20 days current
entitlement

o

after six months’ continuous service, three days’ paid bereavement
leave on the death of an immediate family member and one day’s
paid bereavement leave in other circumstances where the
employer accepts the employee has suffered a bereavement, and

o

after six months’ continuous service, up to 10 days’ paid domestic
violence leave if the employee is a person affected by domestic
violence.



Where an employee suffers a bereavement whilst on annual leave, the
employer must allow that employee to take the day as bereavement
leave, rather than as annual leave.



An employee may request that up to one week of their annual leave
entitlement be paid out in cash each 12-month period. The employer
may decline the request and does not need to provide a reason.

Sections 81 & 82: Ensure that a holiday and leave record is kept with all
of the required information and made available on request.
Record-keeping obligations are under the Employment Relations Act.

Other Notes

www.legislation.govt.nz/act/public/2003/0129/latest/whole.html
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Legislation / Regulation

Human Rights Act 1993
These particular sections of the Human Rights Act 1993 will apply to a
charitable trust and/or society that is an employer or runs a workplace.

Obligations on Organisations



If an applicant for employment or an employee is qualified for work of
a particular kind (whether as an employee, volunteer or independent
contractor), the registered charity cannot refuse the applicant work,
offer them less favourable terms or terminate or retire the person from
work by reason of the prohibited grounds of discrimination.



The prohibited grounds are: sex, marital status, religious belief, ethical
belief, colour, race, ethnic origin, disability, age, political opinion,
family/parenting status, sexual orientation or where the person is
affected by domestic violence.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1993/0082/latest/DLM304212.html

Legislation / Regulation

Income Tax Act 2007
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers

Make deductions such as PAYE, Employer Superannuation Contribution Tax
(ESCT), student loans, child support and KiwiSaver, from employees’ gross
wages.

Record-Keeping and
Reporting Requirements

Prepare, electronically file with Inland Revenue Department (IRD) and pay
by the 20th of the month, the IR345 and IR348 (this includes PAYE,
KiwiSaver, Student Loan deductions and Payroll Giving deductions).

Other Notes

www.legislation.govt.nz/act/public/2007/0097/latest/DLM1512301.html

Legislation / Regulation

Juries Act 1981
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



Employees who are called up for jury service must be permitted to
attend by the registered charity, although arrangements can be made
if jury service creates difficulty for the employer, such as a deferral of
the service.



The registered charity does not need to pay employees while they do
jury service.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1981/0023/latest/whole.html
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Legislation / Regulation

KiwiSaver Act 2006
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



Provide employees with a KiwiSaver information pack.



Automatically enrol new employees and have them complete the KS1
enrolment form and KS10 opt-out form, if applicable.



Deduct agreed percentage of KiwiSaver from employee at each pay
date.



Pay the compulsory employer’s percentage contribution for any
employees enrolled in KiwiSaver.



Payment to be made by the 20th of the month at the latest.

Record-Keeping and
Reporting Requirements

Submit IRD’s KS1 and KS10 form to IRD for new employees.

Other Notes

www.legislation.govt.nz/act/public/2006/0040/latest/DLM378372.html
KS4 KiwiSaver Employer Guide (IRD) April 2020

Legislation / Regulation

Minimum Wage Act 1983
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



Ensure that every employee is paid at least the minimum rate of pay as
prescribed in the current Minimum Wage Order (updated 1 April each
year).



An employer may provide other (non-cash) benefits to employees, for
example food, accommodation or other allowances or privileges in
addition to monetary salary at a rate which is at least the prescribed
minimum wage, as a remuneration for his or her services.

Record-Keeping and
Reporting Requirements

Record-keeping obligations are under the Employment Relations Act.

Other Notes

www.legislation.govt.nz/act/public/1983/0115/latest/whole.html
www.employment.govt.nz/hours-and-wages/pay/minimum-wage/
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Legislation / Regulation

Parental Leave and Employment Protection Act
1987
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



Ensure that employees who are entitled to take parental leave are
granted leave in accordance with the Act.



Minimum entitlements apply after six months’ service (and between
periods of parental leave), but negotiated leave entitlements apply
irrespective of length of service.



Employees who will be assuming primary care of a child under six
years old must be provided with the opportunity to take up to a
maximum of 52 weeks’ unpaid parental leave (which may be shared
with the employee’s partner), dependent on the length of service.



Prior to taking primary carer leave, a pregnant female employee is
entitled to take up to 10 days’ special leave, without pay, for reasons
connected to her pregnancy.



Employees who are the partner of someone assuming primary care of a
child under six years old are entitled to up to two weeks’ unpaid
partner’s leave (dependent on length of service).



Any employee who is taking parental leave in accordance with the Act
must have their service treated as continuous for the purposes of
service related benefits such as annual leave.



Where a temporary employee is employed to replace someone on
parental leave, inform that employee, in writing, that they are being
employed on a temporary basis and that the employee on parental
leave may return to work earlier than required to.

Record-Keeping and
Reporting Requirements

Section 71W: Provide to the Ministry of Business, Innovation and
Employment (MBIE) any information it may request relating to an
employee’s entitlement or continued entitlement to payment under the Act,
within a reasonable time.

Other Notes

www.legislation.govt.nz/act/public/1987/0129/latest/DLM120104.html
https://www.employment.govt.nz/leave-and-holidays/parentalleave/eligibility/
Note Part 2 of Schedule 2 of the Parental Leave and Employment Protection
Amendment Act 2017 came into force on 1 July 2020.
The amendments are:


Male and female employees can obtain up to 26 weeks of parental
leave payments (section (1A))



Employees that meet the 6-month employment test are entitled to up
to 26 weeks of primary carer leave (section 1B(3)(i))



Employees that meet the 12-month employment test are entitled to up
to 26 weeks of primary carer leave, (section 1B(3)(b)(ii))



Employees that do not meet the 6-month employment test but who
meet the parental leave payment threshold test are entitled to up to 26
weeks of parental leave payments and up to 13 weeks of preterm baby
payments. (section 1B3(c)(ii))



Primary carer leave must be taken in 1 continuous period not
exceeding 26 weeks (section 9)



If a female employee begins her primary carer leave on a date
specified in a certificate or on a date appointed by her employer, the
female employee shall be entitled to take at least 20 weeks of her
primary carer leave after the expected date of delivery and, if
necessary for that purpose, to extend the duration of her primary carer
leave (section 9)
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Legislation / Regulation



If an employee takes primary carer leave in respect of a child, the
period of extended leave to which the employee and their spouse or
partner are entitled in respect of the child is the period specified
reduced by the total period of primary carer leave taken, excluding any
period of primary carer leave in excess of 26 weeks (section 26(3))



Extended leave refers to leave of a kind such as all primary carer leave
(other than primary carer leave in excess of 26 weeks)
(section 32(2)(a))



An employee cannot extend any period of parental leave with the result
that in the case of a period of primary carer leave, the period of
primary carer leave exceeds 26 weeks (section 45(4)(a))



An employee that becomes a primary carer in respect of a child, and
who stops working or takes a period of leave can take up to 26 weeks
of parental leave payments out of public money) (section 71A)



An employee is not to be treated as having returned to work because
they perform 64 hours or fewer of paid work for their employer during
the employee’s parental leave period, if that work is performed on
keeping-in-touch days (section 71CE(1))



An employee is treated as having returned to work if the employee
performs more than a total of 64 hours of paid work for their employer
during a period of paid parental leave (section 71CE(3)(b))



A parental leave payment is payable for 1 continuous period not
exceeding 26 weeks (section 71J(1)(a))



A parental leave payment is payable if part of the entitlement is
transferred under section 71E, for 1 continuous period per person, so
long as the 2 continuous periods do not together exceed 26 weeks
(section 71J(1)(b)), and



A parental leave payment is payable to a person in respect of a child
for a period that ends on the earlier of 26 weeks after the date on
which parental leave payments began, or the date on which the person
returns to work as an employee or the date on which the person ceases
to be the primary carer in respect of the child (section 71L(1)).

Protected Disclosures Act 2000
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers

Section 6: An employee may make a protected disclosure about serious
wrongdoing within the organisation for the purpose of an investigation and
that will be a protected disclosure.
That employee cannot be discriminated against or victimised within the
organisation as a result of the disclosure.
The organisation needs to have internal procedures for receiving and
dealing with information about serious wrongdoing but it is only public
sector organisations that need to produce these on request by the
Ombudsman.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/2000/0007/latest/DLM53466.html
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Legislation / Regulation

Wages Protection Act 1983
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations on Employers



An employer may not make deductions from an employee’s wages
without their written consent (which may be withdrawn).



Where a general deduction clause in an employment agreement is used
as the employee’s written consent to deductions, consult with the
employee before making any deduction.



No unreasonable deductions are to be made from employees’ salary or
wages.



Any overpayment of salary or wages must be recovered in accordance
with the Wages Protection Act.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

http://www.legislation.govt.nz/act/public/1983/0143/latest/DLM74808.html

Legislation / Regulation

Smokefree Environments and Regulated Products
Act 1990
This Act is relevant to a charitable trust/society where they run a
workplace.

Obligations

Section 5: Ensure that the employer takes all reasonable steps to ensure
no person smokes or vapes in a workplace unless the workplace is a vehicle
in which smoking or vaping is permitted (subject to section 5A).
Section 5A: Ensure that smoking or vaping is no longer permitted in a
vehicle if an employee has given the employer written notice that he or she
no longer wishes the employer to permit smoking or vaping in the vehicle
or objects to other employees smoking or vaping in the vehicle.
Note – this is relevant even if staff are contractors or volunteers and there
are no employees.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

http://www.legislation.govt.nz/act/public/1990/0108/latest/DLM223191.ht
ml
www.health.govt.nz/our-work/preventative-health-wellness/tobaccocontrol/smokefree-law/internal-and-open-areas-under-smoke-freeenvironments-act-1990
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3. Health & Safety Obligations
Legislation / Regulation

Food Act 2014
This Act applies to a charitable trust and/or society that deals with food or
runs a business that engages in food activities.

Obligations

The Act imposes the primary duty on persons who trade in food to ensure
that food is safe and suitable.
Where Do I Fit?
The Ministry of Primary Industries (MPI) has developed a tool – Where Do I
Fit? – which allows your organisation to work out where its food activity or
business fits within the Food Act rules.
Businesses must operate food activities under the applicable risk-based
measure under the Act:


Food businesses in food sectors that generally pose a high level of risk
to public health must operate under a Food Control Plan (FCP) – these
are written plans for managing food on a day-to-day basis.



Food businesses operating in lower risk sectors operate under National
Programmes – these are a set of food safety rules. The organisation
will not need a written plan (or develop written procedures) but must
register, meet food safety standards, keep some records and get
checked.

Registration:
Anyone starting a new business must register under the Food Act 2014
before they start selling food. Smaller scale businesses (e.g. food stalls or
cafes) must register with their local councils. Larger businesses (e.g.
wholesalers or grocers) must register with MPI.
Exemptions:






Fundraising and community groups do not need a FCP or a national
programme if they are:
o

selling food for fundraising less than 20 times a year. Fundraising
activities include sausage sizzles, raffles and charity events, or

o

sharing food with others at sports clubs, social clubs or marae
where food is not the purpose of the event.

Businesses and education providers do not need a FCP or a national
programme if they are:
o

home-based childcare providers who prepare food for children in
their care

o

small accommodation operators who provide food to less than 10
guests

o

growers selling unprocessed, home-grown fruit and vegetables
directly to consumers (e.g. at farmers markets)

o

people who sell only pre-packaged foods that don’t need
refrigeration or freezing, or

o

commercial fishing operators providing meals to their crew.

Businesses who would not otherwise be exempt, can apply to MPI for
an exemption of food activities from registration.
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Record-Keeping and
Reporting Requirements

Section 53: If the business has a FCP based on the MPI template, it must
ensure that it is kept in line with MPI’s official template – any updates will
be posted on the MPI website (www.mpi.govt.nz).
If a business has a FCP that is not based on an official template or model, a
report of an independent evaluation of the FCP must be provided to MPI
within six months before the date of application for registration. This
requirement can be waived by the chief executive under section 53(4).
When the business is first registered with the registration authority (local
council or MPI), a verifier will come to the business to verify the relevant
food plan. That person will remain the business’ verifier, and will advise the
business on any ongoing reporting requirements.
Give written notice to the registration authority of any prescribed
“significant change in circumstances” relating to the food plan before the
significant change occurs (or if impracticable to submit prior to change,
within 10 working days of the change) – see section 51 of the Act for
details.

Other Notes

http://www.legislation.govt.nz/act/public/2014/0032/latest/DLM2995811.ht
ml#DLM2996786
www.mpi.govt.nz/food-safety/food-act-2014/overview/
Exemptions –
www.legislation.govt.nz/act/public/2014/0032/latest/DLM2996786.html
Any questions – call MPI on 0800 008 333 or email at info@mpi.govt.nz

Legislation / Regulation

Health and Safety at Work Act 2015
This Act will apply to a charitable trust and/or society that is an employer or
runs a workplace.

Obligations

Sections 27 & 37: Ensure that the means of entering and exiting, and
anything arising from the workplace do not pose a risk to the health and
safety of any person.
Section 36: Ensure the health and safety of workers and other persons
affected by the work carried out by the Person/Entity Conducting Business
or Undertaking (PCBU) including workers, contractors and visitors – both
physical and psychological.
Section 36(f): Ensure that employees are appropriately experienced
and/or supervised, trained and informed about safe work practices and
health and safety procedures.
Section 42: If the employer sells or supplies plant for use in a work place,
ensure that all reasonably practicable steps are taken to ensure that the
plant is without risk to the health and safety of persons in the workplace,
and provide information to the customer as to purpose, results of testing
and any conditions of use necessary to ensure health and safety of the
intended users.
Section 44: An Officer (person whose position allows them to exercise
significant influence over the management of the business, including a
Trustee or GM) are those liable for penalty within the PCBU. The Officer
must exercise due diligence to ensure that the PCBU complies and has the
necessary resources and processes in order for it to do so.
Section 45: Employees must ensure that their own actions or inactions do
not cause harm to themselves or anyone else.
Section 58: Engage with workers in a timely manner on matters of health
and safety that relates to them, ensuring that they have a reasonable
opportunity to express their views and contribute to the decision-making
process.
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Section 59: Provide health and safety representatives enough information
on health and safety matters to enable them to perform their functions
effectively.
Section 61: Have worker participation practices that comply with industry
requirements, including approved codes of practice.
A PCBU must have one Health and Safety Representative (HSR) per 19
workers.
PCBU is obligated to support the role of the HSR.
Record-Keeping and
Reporting Requirements

Sections 55-57: Ensure compliance with the Act’s accident recording,
reporting and investigation requirements, including preserving sites where
a notifiable event occurs.
Reporting Incidents or Near-Misses:


Internally, all incidents and near-misses must be recorded on the
appropriate form and given to the Manager immediately.



Notifiable incidents that must be reported to WorkSafe (as soon as
practicably possible) are:



o

any injury or illness that require the person have immediate
treatment (other than first aid), and

o

if a notifiable incident occurs, you must preserve the site for
forensics.

A “notifiable incident” is an unplanned or uncontrolled incident in a
workplace that exposes a worker or any other person to a serious risk
to that person’s health or safety arising from an immediate or
imminent exposure to:
o

an escape, a spillage, or a leakage of a substance

o

an implosion, explosion, or fire

o

an escape of gas or steam

o

an escape of a pressurised substance

o

an electric shock

o

the fall or release from a height of any plant, substance, or thing

o

the collapse, overturning, failure, or malfunction of, or damage to,
any plant that is required to be authorised for use in accordance
with regulations

o

the collapse or partial collapse of a structure

o

the collapse or failure of an excavation or any shoring supporting
an excavation

o

the inrush of water, mud, or gas in workings in an underground
excavation or tunnel

o

the interruption of the main system of ventilation in an
underground excavation or tunnel

o

a collision between two vessels, a vessel capsize, or the inrush of
water into a vessel, or

o

any other incident declared by regulations to be a notifiable
incident.
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COVID-19 and Health and
Safety

There are no specific legislative clauses or regulations that apply regarding
the risk posed by COVID-19. However, the risk of contracting the virus is
something employers should consider as part of the general obligation to
take all reasonably practicable steps to ensure the safety of employees
while at work. Employers must eliminate or minimise the health and safety
risks arising from COVID-19 as far as reasonably practical in the
circumstances.
WorkSafe suggests that employers should consider how to:


manage the risks of restarting part or all of their operations



ensure all workers can keep themselves safe from exposure to
COVID-19



gather information on their workers’ wellness to ensure they are
safe and well to work



operate their business in a way that keeps workers and others safe
from exposure COVID-19



manage an exposure or suspected exposure to COVID-19, and



check to see if their work processes and risk controls are effective.

Employers should also consider how any changes impact the way they have
routinely managed risks.
The COVID-19 Public Health Response Order states the public health
requirements for managing the risk of transmitting COVID-19. The Order
changes based on the Alert Level in place. All businesses and organisations
must meet the Order’s requirements.
Other Notes

www.legislation.govt.nz/act/public/2015/0070/latest/DLM5976660.html
www.WorkSafe.govt.nz/WorkSafe/information-guidance/legalframework/introduction-to-the-hsw-act-2015
https://www.worksafe.govt.nz/managing-health-and-safety/novelcoronavirus-covid/operating-safely-what-you-need-to-think-about/#lf-doc62480
WorkSafe website 5.2 states who is NOT an Officer.
Legislation website section 17-25 defines the key terms of, e.g. Officer etc.
Sections 36-46 outline the duties of PBCU, Officers, workers.
Booklet – Guide to Being an Effective H&S Representative, page 91 lists
Notifiable Events (H&S Act sections 23-25, 55-S56).

Legislation / Regulation

Human Rights Act 1993
The Human Rights Act 1993 has a broad application.
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Obligations

Section 57: Ensure that no person is:


refused admission as a pupil or student,



denied access to benefits or services provided by the establishment, or



excluded to their detriment

due to any of the prohibited grounds of discrimination.
Section 61: Ensure the Trust and/or Society does not publish, use in any
public place or use in any place:
Written matter or words that are threatening or abusive or insulting and
likely to excite hostility against persons on the ground of their colour, race,
or ethnic or national origins of that group or persons.
Section 62: Ensure that no person involved in the Trust and/or Society
makes a request of any other person for sexual intercourse, contact or
activity for the promise implied preferential or detrimental treatment.
The relevant areas are:


the making of an application for employment:



employment, which term includes unpaid work:



participation in, or the making of an application or participation in, a
partnership:



membership, or the making of an application for membership, of an
industrial union or professional or trade association:



access to any approval, authorisation or qualification:



vocational training, or the making of an application for vocational
training:



access to places, vehicles, and facilities:



access to goods and services:



access to land, housing or accommodation:



education:



participation in the exchange of ideas and information.

Section 63: Ensure that no person uses language, visual material or
physical behaviour that:


expresses hostility against, or ridicules any person on the ground of the
colour, race, or ethnic or national origins of that person; and



is hurtful or offensive to that other person (whether or not that is
conveyed to the first-mentioned person); and



is either repeated or of such a significant nature, that it has a
detrimental effect on that other person in respect of any of the areas.
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The relevant areas are:


the making of an application for employment:



employment, which terms include unpaid work:



participation in, or the making of an application or participation in, a
partnership:



membership, or the making of an application for membership, of an
industrial union or professional or trade association:



access to any approval, authorisation or qualification:



vocational training, or the making of an application for vocational
training:



access to places, vehicles, and facilities:



access to goods and services:



access to land, housing or accommodation:



education:



participation in the exchange of ideas and information.

Section 65: Ensure that the Trust and/or Society does not engage in any
conduct, practice, requirement or condition that has the effect of treating a
person or group of persons differently on one of the prohibited grounds of
discrimination, unless there is good reason for it.
Section 67: Ensure that the Trust and/or Society does not publish or
display or cause or allow to be published or displayed, any advertisement or
notice which indicates, or could reasonably be understood as indicating, an
intention to commit a breach on one of the prohibited grounds of
discrimination.

Legislative and regulatory compliance for officers of charitable trusts and societies –
30 January 2021 – 18

4. Financial and Reporting Obligations
Legislation / Regulation

Anti-Money Laundering and Countering Financing
of Terrorism Act 2009 (AML/CFT Act)
This Act applies to a charitable trust/society that is a reporting entity and
carries out financial activities.

Obligations

Registered charities will be required to comply with AML/CFT Act if they are
a “reporting entity” and do not have the benefit of an exemption.
Obligations under the AML/CFT Act include (amongst other things)
preparing a written risk assessment, having an AML/CFT programme and
compliance officer, reporting suspicious activities and conducting customer
due diligence and on-going account monitoring.
Registered charities which, in the ordinary course of business, carry on
certain financial activities, including lending to or for a customer or
investing, administering or managing funds on behalf of other persons,
should seek legal advice to clarify their obligations.
In addition to regulatory exemptions, the AML/CFT Act provides the Minister
of Justice with the power to exempt organisations from unintended
consequences of the legislation on a case by case basis.

Record-Keeping and
Reporting Requirements

Suspicious activity reports (sections 39A to 48), prescribed transaction
reports (sections 48A to 48C, if required), obligations to keep records
(sections 49 to 55) and annual AML/CFT reports (section 60).

Other Notes

http://www.legislation.govt.nz/act/public/2009/0035/latest/DLM2140720.ht
ml
https://www.justice.govt.nz/justice-sector-policy/key-initiatives/amlcft/info-for-businesses/ministerial-exemptions/

Legislation / Regulation

Charities Act 2005

Obligations on Registered
Charities

The reporting standards that apply to financial statements are based on a
tiered system, dictated by the annual operating expenditure.
The tiers are illustrated as follows:
Tier 1

Tier 2

Tier 3

Tier 4

Full
standards

Reduced
disclosure
regime

Simple
format report
– Accrual

Simple
format report
– Cash

Over $30m
annual
expenses

Under $30m
annual
expenses

Under $2m
annual
expenses

Under
$125,000
annual
operating
payments

or has public
accountability

without public
accountability

without public
accountability

without public
accountability
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Record-Keeping and
Reporting Requirements

Section 40: A notice of change is to be filed within three months of a
change to the charity, or when the charity becomes aware of it (unless the
change is filed in the annual return first). This includes changes in the
name, address, officers, balance date, rules and purposes.
This role can be delegated to a person with authority to carry out the Trust
administration.
Each year, a registered charity trust must file an annual return within six
months of balance date with Charities Services which includes a copy of the
Trust’s financial statements prepared in accordance with Generally Accepted
Accounting Principles. The statements must be a consolidation of the
charity and any entity it controls.
Tier 4 entities have the simplest form of reporting, on a cash basis with no
requirement for an audit or review (unless their rules require one). They file
a Performance Report which summarises their past year with both financial
and non-financial information.
From 2022, a new financial reporting standard (Service Performance
Reporting) will be in place, whereby Tier 1 and 2 charities will need to
include non-financial information alongside the financial statements that are
filed with Charities Services – together, this will be the Financial Report.
The preparation of the financial statements is an obligation which can be
delegated to an accountant/auditor.
The filing of the annual return can be delegated to a person with authority
to carry out the Trust administration.
The Charities Act 2005 is under review by the Minster for the Community
and Volunteer Sector and the Department of Internal Affairs. This review is
currently paused with recommencement expected in early 2021.

Other Notes

www.legislation.govt.nz/act/public/2005/0039/latest/DLM344368.html
www.charities.govt.nz/assets/uploads/resources/tier-4-guide-161103printed-VI.0-web.pdf

Legislation / Regulation

Financial Advisers Act 2008 (FAA Act)
This Act applies to a charitable trust and/or society that provides financial
adviser service, such as giving financial, investment planning or
management advice to clients.

Obligations on Registered
Charities

A registered charity that provides a financial adviser service will have
obligations under this Act unless it is an “incidental service” or it provides
the service for free as part of its activities or it falls within another
exemption.
The Financial Services Legislation Amendment Act 2019 (FSLAA) will repeal
the FAA and replace it with a new financial advice regime. FSLAA passed in
April 2019 and is currently expected to come into force on 15 March 2021.
A two year transition period will apply for full licensing from that date.
During the transition period, a competency safe harbour will apply to allow
advisers to upskill if necessary.
Under FSLAA, regulated financial advice is financial advice given in the
ordinary course of a business which is not excluded under clauses 8 to 18 of
Schedule 5. FSLAA also sets out certain things the doing of which is not
giving financial advice, e.g. providing factual information. A registered
charity that provides regulated financial advice will have obligations under
FSLAA unless it falls within an exclusion.
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For example, the FSLAA would permit a registered charity to rely on an
exclusion in Schedule 5 which provides that financial advice is not
“regulated financial advice” and is consequently exempt from the advice
regulatory regime if:


it is given in connection with providing credit under a credit contract,
and



the credit is provided, and the advice is given as an incidental part of a
business given the principal activity of which is not the provision of a
financial service.

Something is an incidental part of a business if it is carried on to facilitate
the carrying out of the business or is ancillary to the business.
Advice given for the purposes of complying with lender responsibilities is
also not regulated financial advice provided certain criteria are met. If
applicable, the obligations under FSLAA are complex and we recommend
you seek legal advice if you think they might apply.
Record-Keeping and
Reporting Requirements

Licensed financial advice providers are expected to have reporting and
record keeping obligations under regulations and their licence conditions.

Other Notes

http://www.legislation.govt.nz/act/public/2019/0008/latest/whole.html

Legislation / Regulation

Financial Markets Conduct Act 2013 (FMCA)
This Act applies to a charitable trust or society, which engages in trading or
dealing with financial products.

Obligations on Registered
Charities

The Financial Markets Conduct Act 2013 fair dealing rules (Part 2 of the Act)
apply to conduct, in trade, in relation to any dealing in relation to financial
products or the supply or possible supply of financial services (which
includes being a creditor under a credit contract, e.g. lending).
The key requirements for the fair dealing rules in relation to financial
services are:


Sections 19-22: Never engage in conduct that is misleading or
deceptive or make false or misleading representations, and



Section 23: Never make unsubstantiated representations, being
representations where you do not, when making the representation,
have reasonable grounds for it (irrespective of whether the
representation is false or misleading).

The obligations under the fair dealing rules cannot be delegated.
Unless a registered charity is making a regulated offer of financial products,
it will not have any other obligations under the FMCA. If it is doing so, we
recommend you seek legal advice to clarify your obligations.
Record-Keeping and
Reporting Requirements

No reporting requirements, provided the registered charity is not making a
regulated offer of financial products.

Other Notes

www.legislation.govt.nz/act/public/2013/0069/latest/DLM4090947.html
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Legislation / Regulation

Financial Services Providers (Registration and
Dispute Resolution) Act 2008 (FSPA Act)
This Act applies to a charitable trust and/or society if they provide financial
services to clients.

Obligations

If a registered charity is carrying on a business of providing or offering to
provide a “financial service” (including providing credit under a credit
contract, i.e. lending), it will have obligations under the FSPA, including to
register on the Financial Service Providers Register (FSPR) and join a
dispute resolution scheme (if it provides financial services to retail clients).
This is unless the FSPA is specifically stated not to apply or the registered
charity has the benefit of an exemption. Non-profit organisations in respect
of free financial services are specifically stated not to be in the business of
providing a financial service for the purposes of the FSPA.

Record-Keeping and
Reporting Requirements

Persons registered on the FSPR have annual confirmation obligations and
must keep their registration up to date.

Other Notes

http://www.legislation.govt.nz/act/public/2008/0097/latest/DLM1109427.ht
ml
Amendments have been made to the FSPA by FSLAA. These amendments
are currently expected to come into force in Q1 2021.

Legislation / Regulation

Goods and Services Tax Act 1985 (GST Act)
This Act applies to a charitable trust and/or society where they sell goods
and services.

Obligations

Section 8: Charge GST on goods and services, in accordance with the Act,
at 15% (but not on exempt supply). Must keep all records relating to the
GST returns for seven years after the end of taxable period.

Record-Keeping and
Reporting Requirements

File GST return GST101, by due date, every two months with IRD. Make
payment by same due date unless a refund is due.
Once a year, following year-end, a GST on Entertainment Tax adjustment
should be filed in that GST return.

Other Notes

IRD IR375, Goods and Services Tax Guide
www.legislation.govt.nz/act/public/1985/0141/latest/DLM81035.html
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Legislation / Regulation

Income Tax Act 2007 and Tax Administration Act
2004

Obligations

Annually calculate income tax due (BDO calculate this). Make payment, if
applicable, however this is usually nil.
The registered charity would be liable for income tax on business income
used for charitable purposes outside New Zealand – recommend completing
the apportionment calculation annually.

Record-Keeping and
Reporting Requirements

Calculate and file income tax return with IRD by 7 July annually or within
the extension of time allowed to the registered charity’s tax agent (BDO)
usually by 31 March of the following income year.
Must keep all records relating to income and expenditure for seven years
after the end of the taxable period. Records are receipt and payment
books, bank statements, invoices, receipts, any other necessary documents
to confirm entries in accounts, wage records for all employees, including
KiwiSaver, interest and dividend payment records.

Other Notes

www.legislation.govt.nz/act/public/2007/0097/latest/DLM1512301.html
http://www.legislation.govt.nz/act/public/1994/0166/latest/DLM348343.ht
ml
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5. Company and Commercial Obligations
Legislation / Regulation

Companies Act 1993

Obligations

The Companies Act 1993 does not directly apply to a registered charity.
However, a registered charity may hold shares in a company, or otherwise
have some relationship with a company such that it is appropriate for the
registered charity to consider the compliance obligations for that company.
Section 25: Ensure that the company’s name is used clearly in every
communication.
Sections 41-57: Comply with the requirements for the issue of shares and
distributions to shareholders, subject to section 107 (which allows the
board to issue shares or make distributions otherwise than in accordance
with these sections where all entitled persons, i.e. the shareholder, have
agreed to this course of action in writing).
Sections 47, 161-162: Ensure that directors sign a certificate stating
certain matters when they vote in favour of a resolution relating to
consideration for the issue of shares; authorising a payment of
remuneration or a benefit to directors; and authorising insurance for a
director or employee, subject to section 107 (which allows the board to
issue shares or authorise a payment of remuneration or a benefit to
directors otherwise than in accordance with these sections where all entitled
persons (i.e. the shareholder) have agreed to this course of action in
writing).
Section 52: Ensure that the board does not authorise a distribution unless
the board has resolved that the company will satisfy the solvency test and
the directors who voted in favour of the relevant action sign a certificate
stating that in their opinion the company will, immediately after that action,
satisfy the solvency test and the grounds for that opinion.
Section 76: Do not give financial assistance for the purchase of the
company’s own shares unless the board has resolved as to certain matters,
subject to section 107 (which allows the board to give financial assistance
otherwise than in accordance with these sections where all entitled persons,
i.e. the shareholder, have agreed to this course of action in writing).
Section 120: Call and hold an annual meeting once in each calendar year,
within 15 months of the last annual meeting and within six months after the
balance date, unless:


everything that is required to be done at the meeting is done by
written resolution of the sole shareholder (section 122(4)), or



there is nothing required to be done at the meeting, the board resolves
that it is in the interests of the company not to hold the meeting and
the constitution does not require the meeting to be held
(section 120(5)).

Section 129: Do not enter a major transaction unless the transaction is
approved by special resolution or is contingent upon approval by special
resolution.
Sections 130, 138 & 376: The board of a company can generally delegate
their responsibilities under the Act, although they remain responsible for
the exercise of the power unless the board believed on reasonable grounds
that the delegate would act in accordance with the duties imposed by the
Act and the company’s constitution and has monitored the exercise of the
power by the delegate. However, Schedule 2 outlines instances whereby
the board cannot delegate said powers.
In addition, the directors can rely on professional advice by employees,
professional advisors or directors if the director acts in good faith, makes
proper inquiry (when the need is indicated by the circumstances) and has
no knowledge that such reliance is unwarranted. Directors also may have a
defence to certain offences if they took all reasonable and proper steps to
ensure the requirements of the Act were complied with (which could include
delegating compliance).
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Sections 131, 133-136, 140 & 145: Directors must:


act in good faith and in the best interests of the company



exercise their powers for a proper purpose



not act, or agree to the company acting, in a manner that contravenes
the Act or the constitution of the company



not agree to the business being carried on, or cause or allow the
business of the company to be carried on, in a manner likely to create
a substantial risk of serious loss to the company’s creditors



not agree to the company incurring an obligation unless the director
believes at that time on reasonable grounds that the company will be
able to perform the obligation when it is required to do so



disclose to the company, and cause to be entered in the interests
register of that company, any interests the director has in a transaction
or proposed transaction with the company if that transaction is not
entered into in the ordinary course of business or on usual terms and
conditions, and



only use company information in accordance with the requirements of
the Act.

Section 159: Ensure that notice of a change of directors is given to the
Registrar of Companies within 20 working days of that change.
Section 180: Ensure that the requirements for signing deeds, contracts
and agreements are complied with.
Sections 186-187, 192 & 193: Have a registered office and address for
service. Ensure that not less than five working days’ notice of any change
of its registered office and of any change in address for service is given to
the Registrar of Companies.
Section 201: If the company is “large” (as defined in section 45 of the
Financial Reporting Act 2013):


ensure that financial statements are completed within five months of
balance date



ensure that financial statements are dated and signed by two directors,
and



ensure that financial statements comply with “generally accepted
accounting practice”.

If the company is not “large”, then it need not prepare financial statements
that comply with “generally accepted accounting practice” under the
Companies Act 1993, but will generally need to prepare financial
statements in accordance with the Tax Administration (Financial
Statements) Order 2014 (and GAAP compliant financial statements may be
required as part of the financial reporting process for its shareholder).
Note that financial statements are not required if a large company has no
subsidiaries but is a subsidiary of a body corporate incorporated in
New Zealand, and group financial statements that comply with “generally
accepted accounting practice” are completed and the company has not
opted into compliance with section 201 (see section 200(3)).
Section 207P: If the company is “large” (as defined in section 45 of the
Financial Reporting Act 2013) appoint auditors at each annual meeting to
audit the financial statements (unless the audit requirement is opted out of
by a 95% shareholder resolution pursuant to section 207J.
Section 377: Ensure that any document required by or for the purposes of
the Act does not contain any false or misleading statement.
Section 378: Ensure that company property is not fraudulently used or
destroyed.
Section 379: Ensure that records are not falsified.
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Section 380: Ensure that you are not a party to the company carrying on
business with the intent to defraud creditors of the company or any other
person and must also not dishonestly permit the company to incur debt.
Record-Keeping and
Reporting Requirements

Section 87: Maintain a share register.
Section 189: Maintain the following records:


an interests register and enter disclosures of interest in it



minutes of all board and shareholder meetings within the past seven
years



board and shareholder resolutions within the past seven years



certificates given by the board under the Companies Act 1993 within
the past seven years



full names and address of the current directors



copies of all written communications to the shareholder within the last
seven years, and



copies of all financial statements for the last seven completed
accounting periods.

Section 194: Keep proper accounting records for the current accounting
period and the last seven completed accounting periods.
Section 208: If the company is “large” (as defined in section 45 of the
Financial Reporting Act 2013) prepare an annual report within five months
of balance date. “Large” means having assets exceeding $60 million or
revenue exceeding $30 million.
Section 209: Subject to certain exceptions, either send a copy of the
annual report or a notice containing the information required by section 209
(a section 209 notice) to shareholders not less than 20 working days before
the fixed annual meeting date.
Section 209A: If sending a section 209 notice (rather than the annual
report), promptly send a copy of the annual report free of charge to any
shareholder who requests a copy of the annual report within the prescribed
period and annual until the request is revoked.
Section 209B: If sending a section 209 notice, ensure the annual report is
available and readily accessible electronically in the form described in the
section 209 notice, until the next annual report is available.
Section 214: Ensure that an annual return is filed with the Registrar within
the prescribed time.
Other Notes

www.legislation.govt.nz/act/public/1993/0105/latest/DLM319570.html
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Legislation / Regulation

Contract and Commercial Law Act 2017
This Act applies to a charitable trust and/or society where they sell goods.

Obligations

Part 3 (Sale of Goods):
To the extent that the registered charity (or its subsidiaries) are selling
goods, including items for fundraising such as t-shirts or re-useable bags,
the following sections will be relevant:
Sections 136, 139 & 142: Ensure that the goods correspond with any
description and with the quality of any sample provided. The buyer must
be given a reasonable opportunity to compare the goods with the sample.
Section 138: If the buyer makes known the particular purpose for which
the goods are required, the goods must be reasonably fit for that purpose.
Section 139: Take all possible steps to ensure that goods supplied are of a
merchantable quality. This term imports concepts of saleability,
acceptability and usability and is determined with reference to the particular
context.
The obligations under the Contract and Commercial Law Act 2017 cannot be
delegated.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

http://www.legislation.govt.nz/act/public/2017/0005/latest/DLM6844033.ht
ml
Note that the equivalent guarantees in the Consumer Guarantees Act 1993
would prevail over those in the Contract and Commercial Law Act 2017 if
the goods were supplied in trade to a consumer, but there is an express
carve out from any right of redress against a charitable organisation where
the goods are supplied for the principal purpose of benefiting the person to
whom the supply is made.

Legislation / Regulation

Fair Trading Act 1986

Obligations

The Fair Trading Act 1986 applies to the extent that conduct is in trade,
including in relation to the supply of goods and services. Even though the
registered charity is a charitable organisation, certain types of its activities
may still be conducted in “trade”. For example, fundraising activities or
lending money may well be considered in trade, even if the remainder of
the registered charity’s activities are not in trade.
The key considerations for the Fair Trading Act 1986 are:


Sections 9-11: Never mislead or deceive customers.



Sections 9-11 & 13: Ensure all claims in advertisements are accurate.



Sections 9-11 & 13: Ensure that all promotional material, including
packaging and labelling, accurately describes the product or service
and its features.



Sections 9-11 & 13: Make sure charging and price information is
correct and includes all charges



Section 12A: Do not make representations that you cannot
substantiate.
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Section 28A: Note the Governor General’s powers to issue regulations
regarding third party fundraisers. Section 28A permits the Governor
General to make regulations requiring third party fundraisers for
charities to disclose information about themselves, the charity, their
relationship, their financial benefit and how much of the price of goods
or services is a donation. To date, no such regulation in this area has
occurred. Section 28A is part of the Charities Act review. This review
is currently paused with recommencement expected in early 2021.

The obligations under the Fair Trading Act 1986 cannot be delegated.
Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1986/0121/latest/DLM96439.html

Legislation / Regulation

Incorporated Societies Act 1908

Obligations on Societies

All societies must adopt a common seal on registration. Their rules should
set out on which terms it is attached to a document.

Record-Keeping and
Reporting Requirements

A society is required to keep all financial records to enable it to complete
financial reporting.
A society is required to keep a register of members with their names,
addresses and the date they became a member.
Changes to the registered office must be filed with the Registrar as must
any alteration to the rules.
An incorporated society that is a registered charity does not need to file its
annual financial statements with the Registrar of Incorporated Societies so
that it only has one set of financial reporting obligations.

Other Notes

http://www.legislation.govt.nz/act/public/1908/0212/latest/whole.html
At the date of this update a draft Bill to replace the Incorporated Societies
Act has not yet been signed off by Cabinet for introduction to Parliament.
The Covid-19 Response Act 2020 gave incorporated societies and charitable
trust boards relief from certain obligations in their rules and made it
possible to use electronic means.
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Legislation / Regulation

Limited Partnerships Act 2008
This Act applies to a charitable trust and/or society where they form a
limited partnership.

Obligations

As a limited partner in a limited partnership:


Section 9: The Board must comply with the relevant limited
partnership’s agreement which may impose duties and obligations on
limited partners.



Section 20(1): The Board is an investor only, and must not
participate in management of a limited partnership, subject to
participation in any “safe harbour” activities which are mandated in the
limited partnership’s agreement.



Section 44: Where the Board receives a distribution from the limited
partnership, and the limited partnership did not satisfy the solvency
test at the time of the distribution and the Board knew the solvency
test would not be satisfied, the Board is liable to repay that
distribution.



Section 46: The Board is not an agent of, and has no authority to bind
the limited partnership or any of its partners.

The registered charity may:


itself or with other partners (depending on the size of its interest):



Section 75F: Require the limited partnership to prepare financial
statements, have those financial statements audited and/or distributed
where the limited partnership is not otherwise required to do so by law.



Sections 89 & 98: Subject to the limited partnership’s agreement,
participate in a decision to terminate and wind up the limited
partnership.



Section 82: Participate in derivate actions.

Record-Keeping and
Reporting Requirements

Notify the general partner of the current address of the registered charity.

Other Notes

http://www.legislation.govt.nz/act/public/2008/0001/latest/DLM1139102.ht
ml
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Legislation / Regulation

Takeovers Act 1993, Takeovers Regulations 2000
(incorporating Takeovers Code) and Takeovers
Code (Charitable Trusts) Exemption Notice 2019
This legislation applies to a charitable trust and/or society where it holds
shares in a company subject to the Takeovers Act 1993.

Obligations

Rule 4: Broadly, a person will be an associate of another person if:


the persons are acting jointly or in concert



the first person acts, or is accustomed to act, in accordance with the
wishes of the other person



the persons are related companies



the persons have a business relationship, personal relationship, or an
ownership relationship such that they should, under the circumstances,
be regarded as associates, or



the first person is an associate of a third person who is an associate of
the other person (in both cases under any of preceding tests) and the
nature of the relationships between the first person, the third person,
and the other person (or any of them) is such that, under the
circumstances, the first person should be regarded as an associate of
the other person.

A director of a company or other body corporate is not an associate of that
company or body corporate merely because he or she is a director of that
company or body corporate.
Rule 6: The fundamental rule under the Takeovers Code is that (subject to
certain exceptions and the exemption below):


a person who holds or controls no voting rights, or less than 20% of
the voting rights, in a code company may become the holder or
controller of an increased percentage of the voting rights in the code
company unless the person together with its associates will hold or
control not more than 20% of the voting rights in the code company,
and



a person who holds or controls 20% or more of the voting rights in a
code company may not become the holder or controller of an increased
percentage of the voting rights in the code company.

Exemption: A Trustee of a trust that is a registered charity is exempt from
Rule 6 of the Code in relation to any increase in voting control due to
becoming a Trustee or as a result of a reduction in the number of Trustees
of the trust. This exemption is subject to the conditions that the
appointment of the Trustee or reduction in number is part of a bona fide
reorganisation of the Trust or is the result of an event beyond the Trustee’s
control and the appointment or reduction in voting control is not a collateral
purpose and, in the case of appointment, the person did not hold or control
voting rights before the appointment.
The obligations under the Takeovers Act 1993 and Takeovers Regulations
2000 cannot be delegated.
Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

http://www.legislation.govt.nz/act/public/1993/0107/latest/DLM325509.ht
mlwww.legislation.govt.nz/regulation/public/2000/0210/latest/DLM10101.h
tml
https://www.legislation.govt.nz/regulation/public/2019/0198/latest/LMS236
094.html?search=qs_act%40bill%40regulation%40deemedreg_Takeovers+
Code+(Charitable+Trusts)+Exemption+Notice+2019_resel_25_h&p=1&sr=
1
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Legislation / Regulation

Unsolicited Electronic Messages Act 2007
(UEM Act)
This Act applies to a charitable trust and/or society that sends commercial
electronic messages for fundraising/advertising purposes.

Obligations

Sections 4, 9-11: Three main requirements for sending a commercial
electronic message:


the sender must have consent from the recipient prior to sending the
message



the message must clearly and accurately identify the sender of the
message, and



the message must contain a functional unsubscribe facility.

Section 6: The UEM Act applies to all commercial electronic messages with
a New Zealand link. A commercial electronic message is any message sent
by email, SMS, fax, instant messaging (or similar) that:


markets or promotes goods and services, land, or a
business/investment opportunity



contains a link directing the recipient to a message or website
promoting any of the above, or



assists or enables a person to dishonestly obtain a financial advantage
or gain from another person.

As a charity, if the registered charity sends out an electronic message which
promotes free goods and services, it will still be considered to be a
commercial electronic message.
Section 13: Also, address-harvesting software must not be used to send
commercial electronic messages.
Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

http://www.legislation.govt.nz/act/public/2007/0007/latest/DLM405134.ht
ml
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6. Property Owner/Landlord Obligations
Legislation / Regulation

Building Act 2004
This Act applies to a charitable trust and/or society where they are a
property owner or a landlord.

Obligations

Sections 14B-14E & 17: Comply with the building code when carrying out
building work (whether or not a building consent is required in respect of
that building work).
Sections 14B-14E & 40: Carry out building work in accordance with a
building consent.
Section 27: Only use building methods or products that are not banned by
the Chief Executive of the MBIE.
Sections 31-32: Obtain a project information memorandum if a building
consent is required.
Section 44: Make an application for a building consent to a building
consent authority before commencing building work.
Section 53: Pay to the building consent authority the prescribed levy at
the time the building consent is granted (unless an exemption is granted).
Sections 84 & 87: Ensure that all “restricted building work” is carried out
or supervised by a licensed building practitioner whose licence authorises
him or her to carry out or supervise the work and notify the building
consent authority of the name of such licensed building practitioner before
restricted building work commences.
Section 90: Ensure that agents of a building consent authority are
permitted access to inspect building work at all times.
Section 92: Make an application for a code compliance certificate (to
change in the future to “consent completion certificate”) to a building
consent authority as soon as practicable after all the building work under a
building consent is completed.
Section 105: Ensure that each of the specified systems in the compliance
schedule is performing, and will continue to perform, to the performance
standards for that system.
Sections 117-120 & Schedule 2: Provide adequate access, parking
provisions and sanitary facilities for disabled people in a building under
construction or alteration which members of the public will visit or use.
Section 120: Display outside the building or so it is visible from outside
the building, a notice or sign that provision is made for disabled people.
Sections 133AA-133AY: Comply with obligations in respect of earthquake
prone buildings.
Sections 163 & 168: Comply with any notice to fix building work issued
by a responsible authority (which means a building consent authority, a
territorial authority or a regional authority).
The registered charity cannot contract out of its obligations under the
Building Act, but it can delegate the fulfilment of these obligations to third
parties. This means that the registered charity will still be liable if a
contractor breaches the Building Act. The contractor may also be liable in
this situation.

Record-Keeping and
Reporting Requirements

Sections 100-101: Ensure the building has a compliance schedule
containing descriptions if the building has any specified systems.
Section 106: Ensure that each building’s compliance schedule is kept
within the building, some other building within the district of the territorial
authority or some other place agreed with the territorial authority. The
compliance schedule must be available for inspection by any person with a
right to inspect the building under any enactment.
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Section 108:


Supply in respect of a building for which a compliance schedule has
been issued a building warrant of fitness to the territorial authority on
each anniversary of the issue of the building’s compliance schedule.



Display in a public place in each building a copy of the current building
warrant of fitness for that building.

Section 110: Obtain annual written reports relating to the inspection,
maintenance and reporting procedures of the compliance schedule signed
by each independently qualified person who carried out the work. Ensure
annual written reports are kept with the compliance schedule for two years
and are available for inspection.
Sections 114-115: Notify the territorial authority of any proposed change
of use or extension of the life of a building or subdivision of land that affects
a building.
Other Notes

www.legislation.govt.nz/act/public/2004/0072/latest/DLM306036.html
Note the Building Amendment Act 2012 contains sections that are not in
force as at 1 February 2021. The particular sections relate to a risk-based
consenting regime that will create four types of building consents. The
legislature is still waiting until the building industry is ready. MBIE is
working to test the relevant aspects of the risk-based consenting regime.

Legislation / Regulation

Fire and Emergency New Zealand Act 2017
This Act applies to a charitable trust and/or society that owns property.

Obligations

Sections 75-76: Comply with the obligation as owner of any building to
which the Building Act applies which falls within the definition of section 75
to maintain an evacuation scheme that is designed to enable evacuation
from the scene of a fire safely and which complies with Part 2 of the Fire
and Emergency New Zealand (Fire Safety, Evacuation Procedures, and
Evacuation Schemes) Regulations 2018.

Record-Keeping and
Reporting Requirements

Section 77: Have the fire evacuation scheme approved by Fire and
Emergency NZ or notify Fire and Emergency NZ in writing that the building
does not require an evacuation scheme because it is used either for (a)
employment facilities for 10 or more persons; or (b) accommodation for six
or more persons, and it has a compliant automatic sprinkler system
installed.

Other Notes

www.legislation.govt.nz/act/public/2017/0017/latest/DLM6712701.html?src
=qs
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Legislation / Regulation

Fire and Emergency New Zealand (Fire Safety,
Evacuation Procedures, and Evacuation Schemes)
Regulations 2018
This Act applies to a charitable trust and/or society that owns property.

Obligations on Registered
Charities

Regulation 5: Comply with the obligation as owner of a building to
maintain the means of escape in the event of any fire.
Regulation 7: Comply with the obligation to ensure that the information
about any approved evacuation procedures required under sections 75-77
of the Fire and Emergency New Zealand Act 2017 is readily available to
building occupants including through the display of clear, distinct and
legible signs and notices. Any signs and notices must comply with the
format requirements of regulation 7(4) which specifies a blue background
and white boarding, with white lettering of no less than 5 mm high.
Regulation 9: Comply with the obligation as:


owner of a building which meets the requirements in regulation 9(1) to
ensure that its employees are trained to assist any other occupants of
the building to evacuate the building in a fire emergency in accordance
with the evacuation procedure for the building, and/or



tenant of a building to ensure that its employees are trained to assist
any other occupants of the building to evacuate the building in a fire
emergency in accordance with the evacuation procedure for the
building.

Regulation 10: Comply with the obligation to take reasonable fire
prevention precautions in relation to electrical and gas wiring, components,
equipment and appliances and any other equipment and appliances fuelled
by flammable liquids (for example, kerosene), including portable equipment
and appliances.
Regulation 11: Comply with the restrictions on lighting fires within a
building unless such fire is lit in a lawfully compliant and properly
maintained fireplace that has a lawfully compliant chimney.
Regulation 12: Comply with the obligation in relation to the packing and
unpacking of goods that are packaged in straw, paper, wood-wool, or other
flammable material.
Regulation 13: Comply with the obligations in relation to the storage of
flammable materials (including timber, firewood, hay, straw, other dry plant
cuttings, packaging material).
Regulation 14: Comply with the obligation as owner of any hand operated
fire-fighting equipment to maintain that equipment in accordance with the
requirements stipulated in New Zealand Standard 4503:2005.
Regulation 15: Comply with any notice issued by Fire and Emergency
New Zealand to install hand-operated firefighting equipment.
Regulation 29: Comply with the requirement as owner of a building to
undertake trial evacuations of occupants at intervals of at least 6 months.
Regulation 33: Comply with the requirement as owner of a building that is
not either an early childhood building or an educational institution to
prepare and implement an evacuation training programme that clearly
demonstrates how the permanent occupants of the building are capable of
managing, in a fire emergency, an evacuation of all the occupants from the
building.
Record-Keeping and
Reporting Requirements

Regulation 32: Notify Fire and Emergency NZ in writing and within 10
working days of any such evacuation, of the result of any trial evacuation of
the building or unscheduled evacuation of the building.
Regulation 34: Notify Fire and Emergency NZ in writing of any evacuation
training programme that it is required to have under regulation 33. This
notice must be given (a) within at least 30 days after approval of the
building’s evacuation scheme; and (b) at six monthly intervals thereafter.
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Regulation 35: Where the owner has an approved evacuation scheme,
notify Fire and Emergency New Zealand if:

Other Notes



the building’s fire detection and suppression system is non-operational
for any period of time



the means of escape from fire for the building are required to be
altered under section 107 of the Building Act 2004



building work is carried out on the building under section 112 or 133AT
of the Building Act 2004 that affects the building’s means of escape
from fire



the building’s life is extended under section 116 of the Building Act
2004



the occupancy of the building is changed to the extent that the
building’s means of escape from fire are materially affected



there are changes to the place or places of safety specified in the
evacuation scheme



there is a change of purpose or activities within the building, and



the building is no longer required to have an evacuation scheme.

www.legislation.govt.nz/regulation/public/2018/0096/latest/LMS46332
html#LMS46380

Legislation / Regulation

Human Rights Act 1993

Obligations

Section 21: Do not refuse to dispose of an estate to someone, or dispose
on less favourable terms, or treat any person differently or terminate an
interest in the land based on any of the prohibited grounds of
discrimination.
Section 53: Do not discriminate in the provision of land, housing and other
accommodation.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1993/0082/latest/DLM304212.html

Legislative and regulatory compliance for officers of charitable trusts and societies –
30 January 2021 – 35

Legislation / Regulation

Residential Tenancies Act 1986
This Act applies to a charitable trust and/or society if they are a residential
landlord.

Obligations

Section 38(2): Not to cause or permit any interference with the
reasonable peace, comfort, or privacy of the tenant in the use of the
premises by the tenant.
Section 45(1):
(a)

provide the premises in a reasonable state of cleanliness

(b)

provide and maintain the premises in a reasonable state of repair
having regard to the age and character of the premises and the
period during which the premises are likely to remain habitable and
available for residential purposes

(ba)

comply with all requirements in respect of smoke alarms imposed
on the landlord by regulations made under section 138A

(bb)

if the tenancy is an income-related rent tenancy, comply with all
requirements in respect of insulation imposed on the landlord by
regulations made under section 138B, and

(bc)

if the tenancy is not an income-related rent tenancy, comply with
any requirement imposed on the landlord by regulations made
under section 138B that provides (generally or in specified
circumstances):
(i)

for the prohibition of any insulation (or any material or other
item related to insulation) of a specified description

(ii)

that any work, or other activity, of a specified description
that is carried out during the tenancy must be carried out in
accordance with a specified New Zealand Standard or a
specified provision of a New Zealand Standard, or

(iii)

that specified requirements in relation to thermal resistance
(as defined in the regulations) must be met where any
work, or other activity, of a specified description is carried
out during the tenancy

(c)

comply with all requirements in respect of buildings, health, and
safety under any enactment so far as they apply to the premises

(ca)

if the premises do not have a reticulated water supply, provide
adequate means for the collection and storage of water

(d)

compensate the tenant for any reasonable expenses incurred by the
tenant in repairing the premises where:

(e)

(i)

the state of disrepair has arisen otherwise than as a result
of a breach of the tenancy agreement by the tenant and is
likely to cause injury to persons or property or is otherwise
serious and urgent, and

(ii)

the tenant has given the landlord notice of the state of
disrepair or made a reasonable attempt to do so, and

take all reasonable steps to ensure that none of the landlord’s other
tenants cause or permit any interference with the reasonable peace,
comfort, or privacy of the tenant in the use of the premises.

Section 12(1): Not discriminate against any person in respect of the
grant, continuance, extension, variation, termination, or renewal of a
tenancy agreement in contravention of the Human Rights Act 1993; or give
an instruction or the stating of an intention to do so.
Section 12(2): Not instruct another person to do anything in
section 12(1).
Section 13: A tenancy agreement must be in writing and contain the
information contained in section 13A.
Section 15: Notify its tenants when the landlord’s interest passes to other
persons.
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Section 16A: The landlord must have an agent if they are out of
New Zealand for more than 21 consecutive days.
Section 24(1): Rent increases are limited to once every 12 months.
Section 45(2): The landlord shall not interfere with the supply of gas,
electricity, water, telephone services, or other services to the premises,
except where the interference is necessary to avoid danger to any person
or to enable maintenance or repairs to be carried out.
Section 47: The landlord must inform the tenant or prospective tenants if
the property is on the market for sale.
Section 62 A-B:


The landlord must dispose of abandoned goods.



A landlord may delegate its duties to an agent, as the term agent is
included as part of the definition of landlord. However, delegating a
landlord’s duties may not protect it from liability if the agent breaches
one of the above sections, as, unless the agent acts in a way that the
landlord would never have expected, the landlord will generally be
liable for the actions of its agents while the agent is acting as a
landlord.

Record-Keeping and
Reporting Requirements

No reporting requirements.

Other Notes

www.legislation.govt.nz/act/public/1986/0120/latest/DLM94278.html
Phase 1 of the Residential Tenancies Amendment Act 2019 came into force
in August 2020.
Phase 2 of the Residential Tenancies Amendment Act 2019 is expected to
come into force in February 2021. Amendments include a ban on ending a
periodic tenancy without cause by providing 90 days’ notice and a failure to
provide a written tenancy agreement will become unlawful.
Phase 3 is expected to come into force in August 2021. This will allow
tenants who experience family violence to withdraw from a tenancy without
penalty by giving two days’ notice.
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7. Privacy Obligations
Legislation / Regulation

Privacy Act 2020

Obligations on Organisation

Section 201: Appoint at least one person (within or outside the
organisation) to encourage compliance with the Privacy Act 2020 and work
with the Privacy Commissioner as required.
Section 22, Information Privacy Principle 3 (IPP 3): When collecting
personal information from individuals (whether employees, members of the
public or individuals who hold position at organisations that apply for
funding or co-funders), the organisation must make those individuals aware
of the matters set out in IPP 3. These matters include the fact their
information is being collected, the purposes for which the information will
be used, the intended recipients of the information.
Section 22, Information Privacy Principle 4 (IPP 5): The organisation
must ensure that all personal information it holds is protected by
reasonable security safeguards.
Section 22, Information Privacy Principle 9 (IPP 9): Delete or return
personal information once it is no longer necessary for the purposes the
organisation collected it for.
Section 22, Information Privacy Principle 10 (IPP 10): Unless an
exception in IPP 10 applies, only use information for the purpose for which
it was collected, or a directly related purpose.
Section 22, Information Privacy Principle 11 (IPP 11): Unless an
exception in IPP 11 applies, only disclose information to third parties if you
believe on reasonable grounds that that disclosure is one of the purposes,
or is directly related to one of the purposes, for which the information was
collected.
Section 22, Information Privacy Principle 12 (IPP 12): Where the
organisation sends personal information to recipients located outside of
New Zealand, it must have reasonable grounds to believe that the
information will remain protected by safeguards comparable to those set
out under New Zealand law, or have the individual’s express authorisation
to the transfer.
Section 22, Information Privacy Principle 6 (IPP 6) and Sections 40,
44, 45, 46 and 47: If an individual requests access to their personal
information the organisation must, within 20 working days, notify the
individual whether it will grant or refuse access to the information.
Individuals have a right to access their personal information unless one of
the reasons for withholding information set out in sections 49 to 53 apply.
If the organisation refuses access to the information, it must give the
individual a reason(s) for the refusal, and to inform the individual of their
right to complain to the Privacy Commissioner.
Section 22, Information Privacy Principle 7 (IPP 7) and Sections 59
and 63: The organisation must take reasonable steps to ensure that the
personal information it holds is accurate, complete, up-to-date and not
misleading. If an individual asks for their information to be corrected the
organisation must within 20 working days, notify the individual whether it
will make the correction or not. If the organisation refuses to make the
correction, it must inform the individual of the reason for the refusal, and
the individual’s rights to provide a statement of correction and to complain
to the Privacy Commissioner.
Section 22, Information Privacy Principle 7 (IPP 7) and Section 64:
If an individual asks for a statement of correction to be attached to their
information, then the organisation must notify the individual as soon as
practicable whether it will, or will not, attach the statement to the relevant
information. If the organisation refuses to attach the statement of
correction, the organisation must inform the individual of their right to
complain to the Privacy Commissioner.
Sections 42 and 61: The organisation must assist individuals who wish to
access or correct personal information about themselves, to apply in the
way prescribed by the Act.
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Section 66: The organisation must ensure that any charges imposed on an
individual for providing access to, or correction of, their personal
information, are reasonable.
Record-Keeping and
Reporting Requirements

Section 112 to 122: The organisation must notify the Privacy
Commissioner and (unless an exception applies) affected individuals, in the
event it suffers a privacy breach that has, or is likely to, cause “serious
harm” to individuals. Failing to notify the Commissioner is an offence under
the Privacy Act 2020.

Other Notes

http://www.legislation.govt.nz/act/public/2020/0031/latest/LMS23223.html
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8. Protection of Vulnerable Persons
Legislation / Regulation

Children’s Act 2014
Children’s (Requirements for Safety Checks of
Children’s Workers) Regulations 2015

Obligations on organisations
who interact with vulnerable
persons, and prudent
practice

There are obligations under the Children’s Act for certain organisations to
maintain and publish child protection policies. The organisations are State
services, DHBs, school boards and any other persons who are funded or
contracted by them.
There are also obligations under the Children’s Act on “specified
organisations” that are involved in the care of children in welfare, support,
justice, health or education services to ensure the safety of those children
through mandatory safety checks on staff. Safety checks relate to identity
confirmation, information about previous criminal convictions and a risk
assessment. “Specified organisations” are State services or organisations
funded by State services
However, even if the above obligations do not fall on an organisation, we
suggest that it is appropriate for organisations that have persons who have
regular contact with vulnerable members of society such as children,
elderly, disabled, mentally ill, to check the appropriateness of such staff
and volunteers. At a minimum this would involve requiring proof of identity
and a Police vet for prior criminal convictions. A child protection policy may
also be appropriate, even if not statutorily required.
New Zealand Police provide a vetting service which is available to approved
agencies for the purpose of contributing to public safety and particularly the
protection of vulnerable members of society. In order to use the Police
Vetting Service an organisation will need to register with the New Zealand
Police to become an approved agency.
To be considered for access to the vetting service an organisation must
meet certain criteria. In addition to government agencies and agencies
with legislative obligations to obtain a Police vet, organisations which
involve community safety and security will be considered, for example,
organisations involved in the care, protection, education or training of
vulnerable members of society such as children, young persons, elderly and
the disabled.

Record-Keeping and
Reporting Requirements

All relevant documentation should be retained to illustrate
compliance/prudent practice.

Other Notes

https://www.police.govt.nz/advice-services/businesses-andorganisations/vetting/register-new-zealand-police-vetting
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